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PAUSE4KIDS
Special Education Advocacy

Unit 2
Free and Appropriate Public Education, LRE, Aids and Services

Once a student becomes eligible for specia education services, the question becomes
“what does the student get?’ and “where does he/she get those services’. A student eligible for
special education receives a “free and appropriate special education” (FAPE) together with
“related services” in the “least restrictive environment”. To determine what is meant by these
terms, we will follow the process of looking to the federal law, then the state law, and then to any
related case that would interpret this law.

FAPE
Federal Definition.

Sec. 300.13 Freappropriate public educatbn.

As used in this part, the term free appropriate public education or FAPE means special education and related
servicesthat—

(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA , including the requirements of this part;
(c) Include preschool, eementary school or secondary shool educaton in the Sate; and

(d) Are provided in conformity with an individualized ed ucation program (IEP) that meets the requirements of Secs.
300.340-300.350. (Authority: 20 U.S.C. 1401(8))

Sec. 300.26 Spéal educafon.
(a) General.

(1) Asused in this part, the term special education means specially designedinstruction, at no cost to the parents,
to meet the unique needs of a child with a disabilityincluding-- (i) Instruction conducted in the classoom, in the
home, in hospitals and institutions, and in other settings; and (ii) Instruction in physical education.

(2) The term includes each of the following, if it meets the requirements of paragraph (a)(1) of this section: (i)
Speech-language pathology services, or any other related service, if the serviceis considered gpecial education rather
than arelated service under State standards; (ii) Travel training; and (iii) Vocational education.



(b) Individual terms defined. The terms in this definition are defined as follows:

(1) At no cost means tha all specially-desgned instruction is provided without charge, but does not predude
incidental feesthat are normally charged to nondisabled students or their parents as apart of the regular education
program.

(2) Physical eduation-- (i) Means the development of-- (A) Physical and motor fitness; (B) Fundamental motor
skills and patterns; and (C) Skillsin aquatics, dance, and individual and group games and sports (including
intramural and lifetime sports); and (ii) Includes special physical education, adapted physical education, movement
education, and motor develop ment.

(3) Specialy-designed mstruction means ad apting, as appropriate to the needs of an eligible child under this part,
the content, methodology, or delivery of instruction-- (i) To address the unique needs of the child that result from the
child's disability; and (ii) To ensure acces of the chid to the geneal curri culum, so that he or she can meet the
educational standards within the jurisdiction of the public agency that apply to all children.

(4) Travel training means providing instruction, as appropriate, to children with significant cognitive disabilities,
and any other children with disabilities who require thisinstruction, to enablethem to- (i) Develop an awareness of
the environment in which they live; and (ii) Learn the skills necessary to move effectively and safely from place to
place within that environment (e.g., in school, in the home, at work, and in the community).

(5) Vocational educaton means organized educational programs that are directly related to the preparation of
individuals for paid or unpaid employment, or for additional preparation for a career requiring other than a
baccalaureate or advanced degree. (Authority: 20 U.S.C. 1401(25))

Sec. 300.121 Free apmpriate public education (FAPE).

(a) General. Each State must have on file withthe Secretary information that shows that, subject to Sec. 300.122, the
State has in effect a policy that ensures that all children with disabilities aged 3 through 21 residing in the State have
the right to FA PE, including children with disabilities who have been suspended or expelled from school.

(b) Required information. The information described in paragraph (a) of this section must—

(1) Include a copy of each State statute, court order, State Attorney General opinion, and other State documents that
show the source of the Staté€s policy relaing to FAPE; and

(2) Show that the policy-- (i)(A) Appliesto all public agencies in the State; and (B) Is consistent with the
requirements of Secs. 300.300-300.313; and (ii) Appliesto all children with disabilities, including children who have
been suspended or expelled from school.

(c) FAPE for children beginning at age 3.

(1) Each State shall ensure that- (i) The obligation to make FAPE available to each eligible child residing in the
State begins no later than the child's third birthday; and (ii) An IEP or an IFSP isineffect for the child by that date,
in accordance with Sec. 300.342(c).

(2) If achild's third birthday occurs during the summer, the child's |EP team shall determine the date when services
under the IEP or IFSP will begin.

(d) FAPE for children suspended or expelled from school.

(1) A public agency need not provide services during periods of removal under Sec. 300.520(a)(1) to a child with a
disability who has been removed from his or her current placement for 10 school days or less in that school year, if
services are not provided to a child without disabilities who has been similarly removed.

(2) In the case of a child with a disability who has been removed from his or her current placement for more than 10
school days in that school year, the public agency, for the reminder of the removals, must-

(i) Provide servicesto the exteit necessay to enable thechild to appropriately progress n the general
curriculum an d appropriately advance toward achieving the goals set out in thechild's IEP, if the removal is-
- (A) Under the school personnel's authority to remove for not more than 10 consecutive school days as long as that
removal doesnot constitutea change of placement under Sec. 300.519(b) (Sec. 300.520((a)(1)); or (B) For behavior
that is not a manifestation of the child's disability, consistent with Sec. 300.524; and



(i) Provide services consistent with Sec. 300.522, regarding determination of the appropriate interim alternative
educational setting, if the removal is-- (A) For drug or weapons offenses under Sec. 300.520(a)(2); or (B) Based on a
hearing officer determination that maintaining the current placement of the child is substantially likely to result in
injury to the child or to others if he or she remainsin the current placement, consistent with Sec. 300.521.

(3)(i) School personnel, in conaultation with the child's special education teacher, determine the extent to which
services are necessary to enable the child to appropriately progressin the general curriculum and appropriately
advance toward achieving thegoals set out in the child's IEP if the child isremoved under the authority of school
personnel to remove for not more than 10 consecutive school days as long as that removal does not constitute a
change of placement under Sec. 300.519 (Sec. 300.520(a)(1)).

(ii) The child's |EP team d etermines the extent to which services are necessary to enable the child to appropriately
progress in the general curriculum and appropriately advance toward achieving the goals set out in the child's IEP if
the child is removed because of behavior that has been determined not to be a manifestation of the child's disability,
consistent with Sec. 300.524.

(e) Children advancing from grade to grade.

(1) Each State shall ensure that FAPE is available to any individual child with a disability who needs special
education and related services, even though the child is advancing from grade to grade.

(2) The determination that achild described in paragraph (a)(1) of this section iseligible under this part, must be
made on an individual basis by the group responsible within the child's LEA for making those determinations.
(Authority: 20 U.S.C. 1412(a)(1))

Sec. 300.304 Fukducational opportunity goal

Each SEA shall ensure that each public agency establshes and impéments a goal oproviding full educational
opportunity to all children with disabilitiesin the area served by the public agency. (Authority: 20 U.S.C.
1412(a)(2)

U.S. Supeme Court Opinions on FAPE

When Congress enacted IDEA, it did not use an objective measure to determine whether a
student was receiving an appropriate education. In other words, Congress did not say that all children
with disabilities have the right to servicesin a special education class or al students have theright to AT
or all studentswill makeone year of progress each school year. Because every child'sneeds are different,
these measures are not helpful. Instead, Congress used a very general and subjective term, "appropriate.”
In Board of Ed. of the Hendrick Hudson $c Dist. v. Rowley458 U.S. 176 (1982, the United States
Supreme Court set forth the standard for determining whether a student was receiving the appraopriate
education required by IDEA.

The parents of Amy Rowley, a deaf student with minimal residual hearing and excdlent lip
reading skills, sought the services of afull-time interpreter in her regular classes. Amy had been provided
with an FM trainer, ateacher of the deaf for onehour per day and speech for three hoursper week. Even
though Amy was missing about half of what was being discussed in class, she was very well adjusted,
was performing better than the average child in the class and was "advancing easily from gradeto grade.”
Id. at 184-185.

Based on these facts, the Supreme Court determined that Amy was receiving an "appropriate”
education without the sign interpreter. In reaching this opinion, the Court concluded that the
obligation toprovide an apropriate education does ot mean a schol must provide the "best"
education or one designed to maximéza student's potentialld. at 199.

However, the program must be based on the student's uniqueindividual needs and be designed to
enable the student to benefit from an education. In other words, the student must be making progress. Id.
at 188, 189. More than a minimal benefit is requiredfor the program to be appropriate. The IEP must



confer "meaningful benefit," which means that it must provide for "significant learning." In
determining how much benefit is enough, the student's intellectual potential must be considered. Polk v.
Central Susgehanna Intermdiate Unit 853 F.2d 171 (3“Cir. 1988), cert. denied 488 U.S. 1030 (1989);
See Ridgewood Board of Ed. VEN3O0 Individuals with Disabilities Law Report (IDELR) 41 (3°Cir.
1999). In the case of a student being educated in regular classes, the Supreme Court determined that
in most cases, if the student was advancing from grade to gma@ith the benefit of supportive
services, the student was receiving an appropriaeducation Rowleyt 203. Thisisthe “Chevrolet”
standard.

Noting the importance of the procedural safeguards for devel oping astudent's program, the
Court developed a two-part test to determine if the progranmwvas appropriate. The test comes
down to these questions: First, did the school comply with ID&s procedures? Second, was the
IEP reasonablycalculated toenable the cilid to benefit from his or her edicational program? In
answering this second quegion, the Supreme Court cautioned that lower courts should not substitute their
view of appropriate educational methodology for that of the educational experts. The Court ruled that
once a lower court "determines that the requirements of [IDB] have been met, questions of
methodology are for resolution by the Statedd. at 206-208

Not surprisingly, these standards on maximization of potential and educational methodology set
by the Supreme Court have been the subject of an incredible amount of litigation.

Florence County Sch. Dist. Fourv. Carter,  U.S._ (1993) After respondent Shannon Carter, a
student in petitioner public school district, was classified as learning dsabled, schod officials me with
her parents to formulate anindividualized education program (IEP), as required under the Individuals
with Disabilities Education Act (IDEA), 20 U.S.C. 1400 et seg. Shannon's parents requested a heanin
to challenge the proposed IEP's appropriatesss. In the meantime, Shannon's parents extled her
in Trident Academy, a private school spcializing in educating children with disabilities After the
state and local educational aLthorities concluded that the IEP was adequate, Shannon's parents filed this
suit, claiming that the school district had breached its duty under IDEA to provide Shannon with a"free
appropriate public education,” 1401(a)(18), and seeking reimbusement for tuition and other @sts
incurred at Trident. The District Court ruled in the parents favor, holding that the proposed IEP
violated IDEA, and that the education Shannon received at Trident was "appropriate” and in substantial
compliance with IDEA's substantive requirements, eventhough the school did not comply with all of the
Act's procedures. In affirming, the Court of Appeals rejected the school district's argment that
reimbursement is never proper when the parents chee a private school that is not approvetly
the State or that does not comply with all of the requiremds of 1401(a)(18).Held: A court may
order reimbursement for parents who unilaterally withdraw their child from a public school that
provides an inappropriate education unler IDEA and put the child in a private Page Il school that
provides an eucation thatis otherwise prger under IDEA, but doesnot meet all of #01(a)(18)'s
requirements.

Does IDEA 1997 Amendments Possibly @nge the Chevrolet Standard?

While IDEA still requires an "appropriate" education, findings in the new statute may expand a
school's obligtion to children. Significartly, Congressfound that the education of cliidren with
disabilities can be made more effective by supporting develm@nt of school personnel to ensure
that children "have the skils and knowled@ necessary tenable them--

to meet developmental goals and, to thmaximum extert possible those challenging

expectations that have been establishédr all children; and



to be prepared to lead productive, idependent, adult lives, to thenaximum extent possible."

20 U.S.C. §8 1400(c)(5)(E)(emphasis added).

Congress stressed that an appropriate education should meet students' unique needs and "prepare them
for employment and independent living." Id. 88 1400(d)(1)(A). States must, commencing July 1, 1998,
develop goals for the performance of children with disabilities which will promote this requirement. Id.
88 1412(a)(16)(A)(i). The U.S. Department of Education, irthe commentary to its proposed
regulations implementing IDEA “97, stressed

This change represents aignificant shift in the emphasis of [IDEA]-to anoutcomeoriented
approachthat focuses orbetter resultsfor children with disabilities rather than on smply
ensuring their access to educatiorFederal Regster, p. 55029, 10/22/97 (emphasis added).

The comments to the final regulations reaffirm this position:

Therefore, it is correct to state that the 1997 amendments [to IDEA] place greater emphasis on a
results-oriented approach related to improving educational results for disabled children than was
true under prior law. Federal Register, p. 12538, 3/12/99.

Therefore, in determining whether a student is benefitting from an education, the analysis cannot be
limited to academic achieverment. Even if a student is making significant academic progress, that can no
longer be the end of the inquiry. By adding that the purpose of IDEA is tqorepare students for
employment and independent living, Congess took what already applied during the trasition
years and applied it to students of all agetDEA “97 expands the questionof what the purpose of
an education is.

ANALYSIS UNDER SECTION 504

If the Rowleys brought their case under Section 504vould they have obtained the interprete?
Section 504 prohi bits discrimination in any program or activity receiving federal financia assistance. In
relevant part, the law states:

No otherwise qualified individual with a disability ... shall, solely by reason of her or his
disability, be excluded from the participation in, be denied the bendits of, or be subjected to
discrimination under any programor activity receiving Federal financial assistance or under any
program or activity conducted by [the U.S. government]. 29 U.S.C. & 794(a).

Section 504 has its own definition of FAPE

The provision of regular or special education and related aids and services that (i) aredesigned to
meet individual educational needs of handicapi[current regulations still use the term
“*handicapped™] persons as adequaely as the needs of nhonhandicapped pers®are met
and (ii) are based on adherence torpcedures[under these provisions]. 34 C.F.R. 88
104.33(b)(1).

This definition is significantly different from IDEA’’ s because it is drawn from Section 504's anti-
discrimination background.



Why didn’’t the Rowleys add a claim under Section 504 when they brought their case? A little history
may help. The Rowleys were ot the only ores who failed to lok to Section504 for assistane in

special education cases. Section 504 seertete the forgotten orphan Although Section 504 was
passed in 1973, the regulations did not come out in final form until 1977, soon before IDEA went into
effect in 1978. Because of their similarity, and the perceived greater rigis under IDEA, Section
504 was rarely invoked

In our view, it was not until the 1990 passage of the Americans with Disabilities Act that Section 504
began to get much attention. Additionally, two memoranda from the U.S. Department of Education
around this time increased interest in Section 504. First, was a policy memorandum from the Office for
Civil Rights (OCR), which erforces Section 504, explaining the differencesbetween IDEA and Section
504. OCR Senior Staff MemorandpBHLR 307:01 (OCR 10/24/88). Second, was ajoint memorandum
from OCR and the Office of Special Education and Rehabilitative Services(OSERS), which enforces
IDEA, on the interplay between Section 504 and | DEA for students with attention deficit disorder. U.S.
Department of Education Joint Policy Memodam 18 IDELR 116 (9/16/91).

Another limit to the use of Section 504 may be a Supreme Court decision which can be viewed as the
Section504 equivalent ofRowley That case SoutheasterrCommunity Collegey. Davis 442 U.S. 397
(1979), upheld a college’’ s decision not to allow an individual with a hearing impairment to enroll in an
associate’’ sdegree programinnursing. TheCourt held tha theindividual wasnot aqualified individual with
adisability because she could not meet the technical standardsfor admission into the college’’ s program, as
required by 34 C.F.R. §§104.3(k)(2).

At issue was the Court’’s interpretation of Section 504 regulations applicable to colleges, not those
applicableto elementary and secondary schools. Dictain the decision, however, has been read by many to
buildin areasonable accommodationrequirement (or limitation) toal of Section 504. Therel evant language
from the Court’’ s opinion is:

If [the Section 504] regulations were to require substantial adjustmentsin existing programs
beyond those necessary to eliminate discrimination against otherwise qualifiedindividuals, they
would do more than clarify the meaning of 88 504. Instead they would constitute an unauthorized
extension of the obligationsimposed by [Section 504]. 442 U.S. & 410 (emphasis added).

A subsequent Supreme Court decision,Alexander v. Boate 469 U.S. 287 (1985), reaffirmed thisperception.
The Court found that reducing annual inpatient hospital stays under Medicaid did not violate Section 504,
eventhough individualswith disabilitiesweredisproportionately affected. The Court relied on Davisfor the
proposition that ““[sjuch a**‘ fundamental alteration [advocated by plaintiffg in the natureof the program’”’
was far more than the reasonable modifications the statute or the regulations required.”” 48 U.S. at 300
(quoting Davis 442 U.S. & 410).

OCR was confronted with thisinterpretation several yearsago. OCR Policy Letter to ZirkePO IDELR 134
(8/23/93). Professor Zirkel asked whether OCR recognized that Section 504's FAPE standard ““implicitly
incorporates a reasonable accommodation, reasonable modification, or other such cost-conscious
limitation.”” 1d. at 135. If not, how does such an interpretation square with the Supreme Court’’ s decisons
in Davisand Alexande®? He urged OCRto read such alimitation into Section 504's FAPE requirementsto
more accurately reflect Congressional intent ““as decided by appropriate judicial authority.”” Id. at 136.
OCR’s response was a surprise




The key question in your letter is whether OCReads into that Section 504 regulatory
requirement for a (FAPE) a ““reasonable accommodation™ standard, or other similar
limitation. The clear and unequivocal answer to tht is no. Id. (emphasis added)

As support, OCR reviewed the regulatory history, noting the regulation was subject to Congressional
review and received no objections. Accardingly, it is OCR’’s opinion

that the FAPE requirement in the Section 504 regul ation does reflect congressiora intent. Since
that time there have been no actionsby the Congress, the Federal courts, or the agencies and
administrative tribunals of the executive branch that would require OCR to modify 88 104.33, or
its interpretation thereof, to allow for some limitation of the FAPE guarantee. Id.

OCR reviewed other sections of this regulation, noting thprovisions governing employment, as
well as those goerning higher education aml vocational elucation, indude a ““reasonable
accommodation™ limitation. The provisions governing elementary angdecondary education do
not. OCR concluded this was intentional

We conclude theefore that the regulation writers intended to create a different standard for
elementary and secondary students than for emplegs or postsecondary/vocational
students.ld.

OCR carefully distinguishedDavisand Alexander. First, the provisions interpreted in those cases were
not those applicable to elementary and secondary education. And, as noted above, those provisions do not
include the reasonable accommodation limitation. Second, OCR concluded that the caution in Davisthat
the Section 504 regulations should not “*“require substantial adjustments to existing programs beyond
those necessary to eliminate discrimination,”” 442 U.S. at 410, ““has noimpact on 34 C.F.R. 88§
104.33(a) because that section does not require changesbeyond those necessary to eliminate
discrimination.”” Zirkel at 137. OCR continued:

If a school district is meeting the needs of children without disabilitie® a greater extent
than it is meetng the needs fochildren with disabilities, disagimination is occurring. By
meeting the educational needs of children with disabilities aslaquately as it meets the
needs of other children, the school district is eliminatig discrimination, and even
substantial modifications required to bring about this result arenot suspect under the
Davisdecision.ld. (emphasis added)

Similarly, OCR distinguished a seriesof lower court cases cited by Professor Zirkel:

Those cases that determine what a school district must provide to an elementary or secondary
student with a disability under Section 504 restate the Davisinterpretation: Section 504 is a
statute that prohibits discrimination, rather than requiring affirmative action to overcome a
student's disability. ... This coincideswith OCR’’ s interpretation set forth abovethat the FAPE
regulation requires school dstricts to meet the individual needs of all students to the same extert,
though not necessarily by providing the same programs or services. Id.



Finally, OCR determined that itsinvestigations under Title Il of the ADA would be governed by the same
standard because ““Title 11 shall nat be construed to apply alesser standard than the standards applied
under”” Section 504. Id. at 137-38.

ANALYSIS OFROWLEY IN LIGHT OF THIS SECTION 504 STANDARD

How does thisapply to our analysis of Rowley We believe the OCR opinion letter would require the
school district, under Section 504, to provide Amy an individual sign interpreter under an analysis similar
to the district court’’ sin Rowley

The district court ruled for the family, finding the school district did not provide a FAPE to Amy. Even
though the case was brought under IDEA, the court relied on Section 504's definition of FAPE. As noted
above, under Section 504 a FAPE s defined as:

The provision of regular or special education and related aids and services that (i) aredesigned to
meet individual educational needs of handicapped persons as adequately as the needs of
nonhandicapped persons are met and (ii) are based on adherence to procedures [under these
provisions]. 34 C.F.R. 88 104.33(b)(2).

The court set upthree possibletests to determine whether a gudent was receiving a FAPE under this
definition. The first two tests were:

An ““‘appropriate education™ could mean an “‘adequate™ education that is,an education
substantial emugh to facilitate a child”’s progress from onegrade to an¢her and to erable
him or her to earn a high school diplomaAn ““appropriate education™ could also mean
one which enables the handicapped child tachieve his or her full potential. 438 F.Suppat
534

Notably, thefirst standard sounds very similar to the standard ultimately adopted by the Supreme Court
under IDEA. The district court rejected these two options and found a middle ground:

Between those two extremeiowever, is a standard which | condude is morein keepingwith
the regulations, with the Equal Protection decisions which motivated the passage of the Act, and
with common sense. This standard would require that each hanicapped child be given an
opportunity to achieve higull potential commensurate with the opportunity provided to
other children. Id.

The court noted that usi ng this standard would not be easy.

It requires that the potential of the handicappé child be measured and compared toif or
her performance, and that the resulting differential or “’shortfall”™ be compared to the
shortfall experienced by non-handicappedhildren. Id.

This standard sounds remarkably similar to OCR’’ s interpretation of the meaning of FAPE under Section
504.

Applying this standard to Any, the court held the school district had nat provided Amy with aFAPE.
The court found the district established that while “* Amy isreceiving an *‘ adequate’’ educdion, since



she performsbetter than theaverage child in her classand is advancing easily from gradeto grade,”” it
established little more. Id. at 534. Agan, for the Supreme Court, this was enough under IDEA. However,
the district court noted Amy, who was very bright, understood considerably less of what went on inclass
than if she were not deaf. Accordingly, she was ““not learning as much, or performing as wdl
academically, as she would without”” her disability. Id. at 532. The court noted Amy’’ seducational
shortfall is greater than that of her peersand isinherent in her disability. ““It is precisly the kind of
deficiency which the Act addresses in requiring that every handicapped child be gven an appraopriate
education.”” Id at 535. Therefare, the court mandated the services of an interpreter.

Noting that ““this case is about Amy,”” the Second Gircuit affirmed, but limited its decision to the facts
of her case. Rowley v. Bd. of Ed. of Hendritkudson 632 F.2d 945 (2d Cir. 1980). The Second Circuit
agreed with the district court that Amy needed ““a sign languageinterpreter inher classroomto enable
her to have the same educational goportunity as her classmates.”” Id. Again, this standard is very similar
to OCR’’s interpretation of Section 504. Holding IDEA had its own definition of appropriate, the
Supreme Court reversed. The Supreme Court refused to follow the analysis of appropriateased on
Section 504, established by the lower courts, @set out its own test for appropriate based on
IDEA. However, why wouldn”t the lower courts” interpretations of Section 504's @finition of
FAPE still be good law in a casérought under Section 504 instead of IDEA?

Given the similarities between the standard established by the district court and the Second Circuit, based
on their interpretation of the Section 504 regulation, and that established by OCR, it isvery likely that
Amy would be entitled to her interpreter under Section 504. The test established under Section 504 isto
eliminate discrimination, which is defined as equalizing educational opportunity based on one”’ s
disability. In such cases, even substantial modifications to a program may be required. For a studert such
as Amy, therefore, who is missing a significant amount of materi al each day because of her disability,
whether sheis receiving passing grades would be irrelevant to whethe she was receiving a FAPE under
Section 504.

Other Language in theFederal Regulaions implementng the 1997 amendmenst may help
overcome Rowlg as follows:

Appendix A to Part 300 - Notice of Interpretation

Authority: Part B of the Individuals with Disabilities Education Act (20 U .S.C. 1401, et seq.), unless otherwise
noted.

Introduction

The |EP requirements under Part B of theIDEA emphasize the importance of three core amwepts (1) the
involvementand progress ofeach child wih a disabilty in the general curiculum including addressing the
unique needs that arise out of the child’s disability; (2) the involvement of parents and students, together with regular
and special education personnel, in making individual decisons to support each student’s (child’s) educational
success, and (3) the preparation of students with disabilities for employment and other post-school activities.

The first three sections of this Appendix (I-111) provide guidance regarding the |EP requirements as they relate to the
three core conceptsdescribed above. Section |V addresses other questions regarding the development and content of
1EPs, including quegions aout the timelines and regponsibility for devel oping and implementing | EPs, participation
in |EP meetings, and |EP content. Section 1V also addr esses questions on other selected requirements under IDEA.

I. Involvement andProgress of Each CHd With a Disability in the General Curriculum



In enacting the IDEA Amendments of 1997, the Congress found that research, demonstration, and praai
over the past 20years in speial educaton and related discplines havedemonstrated hat an effecive
educational system now and in the future musnaintain high academic standards and clker performance
goals for children with disabilities, consistent with the standards and expectations for all studentsin the
educational system, and provide for appropriate and effective srategies and methods to ensure that students who are
children with disabilities have maximum opportunities to achievethose stardards and goals. [Section
651(a)(6)(A) of the Act.]

Accordingy, theevaluation and | EP provisions of Part B place great enphasis on the inwolvement and progress
of children with disabilities in the general curriculum. (The term ““general curriculum,” as used in these
regulations, including this Appendix, refers to the curriculum that is used with nondisabled children.)

While the Act and regulations recognize that | EP teams mug make individualized decisions about the special
education and related services, and supplementary aids and services provided to each child with a disability, they are
driven by IDEA’s strong preference that,to the maximumextent appropriate, chibdren with disabilities be
educated in regular classes wth their nondisabled peers with gppropriate supplementary aids and services.

In many cases, children with disabilities will need appropriate supports in order to successfully progressin the
general curriculum, participate in State and district-wide assessment programs, achieve the measurable goalsin their
IEPs, and be educated together with their nondisabled peers. Accordingly, the Act requires the IEP team to
determine, and the public agency to [FR Page 1247] provide, the accommadations, modifications, supports,
and supplemenary aids and sevices,needed by each chd with a disability to succesfully be involved in and
progress in the general currculum achieve the goals of theBP, and successfully demonsate his or her
competencies in State and district-wide assessments

1. What are the major Part B |EP requirements that govern the involvement and progressof children with disabilities
in the general curriculum?

Present Levels of Educational Performance

Section 300.347(a)(1) requires that the |EP for each child with a disability include *** * * a statement of the child’'s
present levels of educational performance, including--(i) how the child’'s disability affects the child’ sinvolvement
and progress in the general curriculum; or (ii) for preschool children, as appropriate, how the child’s disability
affects the child’s participation in appropriate activities* * *’* (*"Appropriate activities'’ in this context refersto
age-relevant devd opmental abilities or milestones that typicdly developing children of the same age would be
performing or would have achieved.)

The |EP team’s determination of how each child’ s disability affects the child’s involvement and progress in the
general curriculum isaprimary consideration in the development of the child’s IEP. In assessing children with
disabilities, school districts may use a variety of assessment techniques to determine the extent to which these
children can be involved and progress in the general curriculum, such as criterion-referenced tests, standard
achievement tests, diagnostic tests, other tests, or any combination of the above.

The purpose of using these asss&rents is to detemine the child’spresent levels okducational performance
and areas of need asing from the child’s disablity sothat approaches ér ensuring the child’s involvemet

and progress in the generalcurriculum and any needed adaptatins or modifications tothat curriculum can
be identiied.

Measurable A nnual Goals, including B enchmarks or Short-term objectives

M easurable annual goals, including benchmarks or short-term objectives, are critical to the grategic planning
process used to develop and implement the IEP for each child with a disability. Once the |EP team has developed
measurable annual goals for a child, the team (1) can develop strategies that will be most effective in realizing those
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goals and (2) must develop either measurable, intermediate steps (short-term objectives) or major milestones
(benchmarks) that will enable parents, students, and educators to monitor progress during the year, and, if
appropriate, to revise the 1EP consistent with the student’s instructional needs.

The strong emphasis in Part B on linking the educationd program of children with disabilities to the general
curriculum is reflected in Sec. 300.347(a)(2), which requires that the IEP include:

a statement of measurable annual goals, including benchmark s or short-term objectives, related to--(i)
meeting the child’s needs that result from the child’s disability to enable the child to be involved in and
progress in the general curriculum; and (ii) meeting each of the child’s other educational needs that result
from the child’ s disability.

As noted above, each annual goal must include either short-term objectives or benchmarks. The purpose of both is to
enable a child’s teacher(s), parents, and others involved in developing and implementing the child’ sIEP, to gauge, at
intermediate imesduring the year, how well the child isprogressing toward achievement of the annual goal.|EP
teams may continue to develop short-term instructional objectives, that generally break the skills described in the
annual goal down into discretecomponents. The revised statute and regulations also provide that, as an alternative,
IEP teams may develop benchmarks, which can be thought of as describing the amount of progress the child is
expected to make within specified segments of the year. Generally, benchmarks establish expected performance
levels that allow for regular checks of progress that coincide with the reporting periods for informing parents of their
child’s progress toward achieving the annual goals. An |EP team may use either short term objectives or benchmarks
or acombination of the two depending on the nature of the annual goals and the needs of the child.

Special Education and Related Services and Supplementary Aids and Services

The requirements regarding services provided to address a child’s present levels of educational performance and to
make progress toward the identified goals reinforc e the emphasis on progress in the geneaal curric ulum, as well
as maximizing the extat to which children with disabilities are educated with nondiabled children. Section
300.347(a)(3) requires that the IEP include:

a statement of the special education and related servicesand supplementary aids and services to be provided
to the child, or on behalf of the child, and a statement of the program modifications or supports for school
personnel that will be provided for the child-- (i) to advance appropriately toward attaining the annud
goals; (ii) to be involved and progress in the general curriculum * * * and to participate in extracurricular
and other nonacad emic activities; and (iii) to be educated and participate with other children with
disabilities and nondisabled children in[extracurricular and other nonacademic activities] * * * [Italics
added ]

Extent to Which Child Will Participate With Nondisabled Children

Section 300.347(a)(4) requires that each child’s IEP include ““An explanation of the extent, if any, to which the child
will not participate with nondisabled children in theregular class and in [extracurricular and other nonacademic]
activities* * *’’ This is consistent with the least regrictive environment (LRE) provisions at Secs 300.550-300.553,
which include requirements that:

(1) each child with a disability be educated with nondisabled children to the maximum extent appropriate
(Sec. 300.550(b) (1));

(2) each child with a disability be removed from the regular educational environment only when the nature
or severity of the child’s disability is such that education in regular classes with the use of supplementary
aids and servicescannot be achieved saisfactorily (Sec. 300.550(b)(1)); and

(3) to the maximum extent appropriate to the child’s needs, each child with a disability participates with
nondisabled children in nonacademic and extracurricular services and activities (Sec. 300.553).
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All services and educational placements under Part B must be individually determined in light of each child’s unique
abilities and needs, to reasonably promote the child’s educational success. Placing children with disabilitiesin this
manner should enable each disabled child to meet high expectations in the future.

Although Part B requires that a child with a disabilty not be removed from the reguar educational
environment if the child’s educatbn can be achievedatisfactorily in regular classes withthie use of
supplementary aids and services, Rart B's L RE principle is intended to ensure that a child with a disability is
served in a setting where the child can be eduated suacessfully. Even though IDEA does not mandateregular
class placement for every disabled student, IDEA presumes that thefirst placement option considered for each
disabled student by the student’ s placement team, which must include the parent, is the school the child would attend
if not disabled, with gopropriate supplementary aids and services to fadlitate such placement. Thus, before a
disabled child can be placed outside of the regular educational environment, the full range of supplementary aids and
services thatif provided would fecilitate the student' s placement inthe regular classroom setting mug be considered.
Following that consideration, if a determination is made that particular disabled student cannot be educated
satisfactorily in the regular educational environment, even with the provision of appropriate supplementary aids and
services, that student then could be placed in a setting other than the regular classroom. Later, if it becomes apparent
that the child’s IEP can be carried out in aless restrictive stting, with the provision of appropriate supplementary
aids and services, if needed, Part B would require that the child’ s placement be changed from the more restrictive
setting to aless restrictive setting. Inall cases, placement decisions mug be individually determined on the basis of
each child’s abilities and needs, and not solely on factor s such as category of disability, significance of disability,
availability of special education and related services, configuration of the service delivery system, availability of
space, or administrative convenience. Rather, each student’s |EP forms the basis for the placement decision.

Further, a student need not fail in the regular classroom before another placement can be considered. Conversely,
IDEA d oes not requre that a student demonstrate achievemen of a specific performance level as a
prerequisite for placement into a legular clasroom. [FR Page 12472]

Why methodology béongs in your Child's IEP and must be discussed

In 1997, Congress passed the 1997 amendments to IDEA, the Individuals with Disabilities Education Act, which is
the law guaranteeing educational rights to children with disabilities. In 1999, the Federal Department of Educaion
issued its regulations which give thedetails to implement the law. State rules cannot restrict a right protected by
Federal law .

One of the most important changes in recent Federal law dels with methodology As background, twenty years
ago the U.S. Supreme Courtissued an opinion interpreting theprior law, in which it stated that aslong as the school
district had a reasonable methodology leading to a student's progress, the parents could not require the school to
adopt a different method. Schools often interpreted this decision to say that the parents could not discuss
methodology at an |EP meeting, even when the schools had no method ology.

In 1997 Congress foundhat the implementation of IDEA was impeded by low expetations,and an
insufficient focus on applying eplicable research orproven methods ofeaching and leaming for children
with disabilities. 20 U.S.C. sec #00 (c) (4.

The 1997 reauthoriation of IDEA and the 1999egulationseliminated the schod' misinterpretation by
specifrally induding methodobgy as part of theinstruction individualized for the student The 1997 act
defines" Special Education" as"Specially designed instruction, at no cod to the parents to meet the unique needs of
achild with disabilities. 20 U.S.C. sec. 1401 (25). The 1999 regulations further defined instruction as follows:

"Sec. 300.26 Special education.

(a) General. (1) Asused in this part, the term special education means specially designed indruction, at no cost to the
parents, to meet the unique needs of a child with adisability, including--
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(i) Instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings;

(3) Specially-designal instruction meansadapting, as appopriate to the need of an eligie child under this pat,
the content, methodology or delvery of nstructon--

(i) To address the unique needs of the child that result from the child's disability; and

(ii) To enwre access of thechild to the general curriculum, s that heor she can meet the educational standards
within the jurisdiction of the public agency that apply to all children."

This section is one of the most important clarifications of the law. It means parents can discuss the content,
methodology and delery of the education,and not leave he detaik to the shool to work out 6 months into a
9 month school yar. Methodology may be more important to children with autism and language disorders
than any oher facd of their program. Beware of school districtswhich cling to the old evasons and will not
discuss methodology at the |EP meeting on the basis that the state regulations are silent on the issue. Under the
supremacy clauseof the U.S. Constitution, State regulations cannot take away a Federal right. Insist the |EP team
discuss methodology and state their reasons in writing.

To enable the definition of methodology, the 1999 Federal regulations specify:

"Sec. 300.347 Content of IEP.

(a) General. The IEP for each child with a disability must include--...

(3) A statement of the special ducationand related services and supplementary aids and services to be provided to
the child, or on behalf of the child, and a gatement of the program, modifications or supports for school personnel
that will be provided for the child--

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved and progress in the general curriculum in accordance with paragraph (a)(1) of this section and to
participate in extracurricular and other nonacademic activities; and

(ifi) To be educated and participate with other children with disabilities and nondisabled children in the activities
described in this section.”

Appendix A to the regulations also reiterates that the |EP must address how the child will be involved in and
progressin the general school curriculum and what special education and other servicesand supports must be
described in the |EP.

Methodology is also described in the commentay filed with the Federal regulations:

With regard to the definition of "specially designed instruction,” some changes should be made. The committee
reports to Pub. L. 105-17 make clear that specific day-to-day adjusments in instructional methods and approaches
are not normally the sort of change that would require action by an |EP team. Requiring an |EP to include such a
level of detail would be overly-prescriptiv e, impose considerable unnecessary administrative burden, and quite
possibly be seen as encouraging disputes and litigation about rather small and unimportant changes in instruction.
Thereis, however, areasonable distinction to be drawn between a mode of ingruction, such as cued speech, which
would be the basisfor the goals objectives, and other elements of an individual students |EP and should be reflected
in that student's | EP, and a day-to-day teaching gpproach, i.e., alesson plan, which would not be intended to be
included in a student's |EP.

Case law recognizesthat ingructional methodology can be an important consideration in the context of what
constitutes an appropriate education for a child with a disability. At the same time, these cours have indiated that
they will not substitute a parentaly- preferred methodology br sound educatonal programs devebped by
school persnnel in accodance with the pro@dural requirements of he IDEA to meet the ducational needs
of an individual child with a disabiity.

In light of the legislative history and case law, it is clear that in developing an individualized education there are
circumstances inwhich the particular teaching methodology thatwill be usal is anintegral part of w hat is
"““indivi dualized" about a stucent's edu@tion and, in thoe circumstinces willneed to be disussed athe
IEP meeting and incomporated into the sudent's IEP. For example, for a child with a learning disability who has
not learned to read using traditional instructional methods, an appropriate education may require some other
instructional strategy.

Other students' |EPs may not need to address the instructional method to be used because specificity about
methodology is not necessary to enable those studentsto receive an appropriate education. There is nothing in the
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definition of ““specially designed instruction” that would require instructional methodology to be addressed in the
| EPs of students who do not need a particular instructional methodology in order to receive educational benefit. In
all cases, whether methodology would be addressed in anlEP would be an IEP team decision.

Other changes to the definition of "specially designed instruction™ are not needed. The distinction between
accommodations that change the general curricuum and those that do not, asone commenter requests, would be
difficult to make because of the individualized nature of these determinations. Regardless of the reasons for the
accommodation or modification, it mug be provided if necessary to address the special educational needs of an
individual

student.

Federal Register: March 12, 1999 (Volume 64, Number 48), page 12552; but see H. Rep. No. 105-95 (1997, pp.
105-195).

The 1997 IDEA andthe 1999 regulations do more than say that an | EP issetting the annual goals. The IEP team,
which includes the parents must determine the how, how the child will meet those goals. The schools cannot say
"leave it to the schools to figure it out has the school year elapses.” The IEP must specify the modifications, supports
and services, and the "Special Education,” which includes methodology. Mr Cohen also made the point that
regulation 300.121(e) states that each State shall ensure that a free, appropriate public education is available to any
individual child with a disability who needs gpecial education and related services even the child is advandng from
grade to grade.

You should note one other place in the regulations regarding methodology, and that concerns meetings.The
language of the statute is alittle more problematic, but still consistent with the commentary above.

Sec. 300501 Opportu nity to examine records; par ent participation in meetings

(a) General. The parents of a child with a disability must be afforded, in accordance with the procedures of Secs.
300.562-300.569, an opportunity to--

(1) Inspect and review all education records with respect to--

(i) The identification, evaluation, and educationd placement of the child and

(i) The provision of FAPE to the child; and

(2) Participate in meetings with respect to --

(i) The identification, evaluation, and educational placement of the

child; and

(ii) The provision of FAPE to thechild.

(b) Parent participation in meetings.

(1) Each public agency shall provide notice consistent with Sec. 300.345(a)(1) and (b)(1) to ensure that parents of
children with disabilities have the opportunity to participate in meetings described in paragraph (a)(2) of this section.
(2) A meeting does natclude nformal or unsheduled conveationsinvolving public agencyersonnel and
conversabns on issuesuch aseaching métodology, Ieson plansor coordinaion of sevice provsionif those
isaies ae not @dresed nh the dild's IEP. A meeting also does not include preparatory activitiesthat public agency
personnel engage in to develop a proposal or response to a parent proposal that will be discussed at a later meeting.
(c) Parent involvement in placement decisions. (1) Each public agency shall ensure that the parents of each child
with a disability are members of any group that makes decisionson the educational placement of their child.

Although the schools can have secret meetings, they cannot implement a change in methodology if methodolgy is
addressed in the |[EP. Given the placement of the words "teaching methodolgy" in the contest of lesson plans, and the
discussion of methodology in the definitions and commentary cited above, this regulation seems to limit the extent
schools can co-opt the methodology choices. The regulation lends support for the idea expressed in the commentary
that some methodology issues are so important that they need to be specified in the |EP itself. If the methodology is
important enough to be in the I1EP, schools cannot conduct secret "methodolgy meetings" to undermine the
effectiveness of a method chosen by the 1EP team. The topics of the informal, school-only meetings are limited to
lesson plans, coordination of services and such.
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The U.S. District Court for the Northern District of Illinois also discusses methodology in the case of T.H. v. he
Palatine School Distci, a copy of which can be found on the

WrightsLaw web library.

The court stated that the school'sargument that it had theright to choose methodolgy wasnot valid since the school
district had nomethodology. The U .S. Supreme Court decision of Rowleycould only apply if the school had chosen
and implemented a methodology calculated to enable the student to make appropriate progress.

What happens if he School Distrct has a higher sandard for all students, is
it discriminatory to not have tha standard for special education kds?

Often school didricts have set policy for their own general education programs that aspires to “maximize
potential” for all children, or words to this effect. Look carefully a thispolicy material, including statements made
on public websites, and statements made during WA SC accreditation visitations. If this sets a higher standard than
Rowley, it may be discriminatory to apply the lower Rowley standard for special education students. 504 requires
that handicapped children have an equal educational op portunity.

Related Services

Federal Regulation
Sec. 300.24 Related services

(a) General. Asused in this pat, the term related services means transportation and such dewlopmental,
corrective, and other sipportive sevices asare requiredto assis a child with a disabilty to beneft from
special education and includes speeh- language pathology and audiology services, psyhological services,
physical andoccupationaltherapy, reaeation, including therapeutic recreation, early identfication and
assessmenof disabiities in chidren, coun®ling sevices,including rehabilitation counsling, olientation and
mobility services, and medical serwies for diagnostic or evalation purposes The term aso indudes school
health services, social work servicedn schools, and parent counseling and training.

(b) Individual terms defined. The terms used in this definition are defined as follows:

(1) Audiology includes-- (i) Identification of children with hearing loss; (ii) Determination of the range, nature, and
degree of hearing loss, including referral for medical or other professional attention for the habilitation of hearing;
(iii) Provision of habilitative activities, such as language habilitation, auditory training, speech reading (lip-reading),
hearing evaluation, and speech conservation; (iv) Creation and administration of programs for prevention of hearing
loss; (v) Counseling and guidance of children, parents, and teachers regarding hearing loss; and (vi) Determination
of children's needdor group and individual amplification, seleting and fitting an appropriate aid,and
evaluating the effectveness of ampfication.

(2) Counseling servicesneans services provided by qudified social workers, psychologists, guidance counselors or
other qualified personnel.

(3) Early identification and assessment of dabilities in children means theimplementation of a formal plan for
identifying a disability as early as possible in a child's life.

(4) Medical servicesmeans servicesprovided by a licensed physicianto determine a child's medically related
disability that resultsin the child's need for special education and related services.
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(5) Occupational theapy-- (i) Means services provided by a qualified occupational therapist; and (ii) Includes--
(A) Improving, developing or restoring functionsimpaired or lost through illness, njury, or deprivation; (B)
Improving ability to perform tasks br independentfunctioning if functions are mpaired or log; and (C)
Preventing, through early intervention, initial or further impairment or loss of function.

(6) Orientation and mobility services- (i) Means services provided to blind or visually impaired gsudentsby
qualified personnel to enable those students to attain systematic orientation to and safe movement within their
environmentsin school, home, and community; and (ii) Includesteaching studentsthe following, asappropriate: (A)
Spatial and environmental concepts and use of information received by the snses (such as sound, temperature and
vibrations) to establish, maintain, or regain orientation and line of travel (e.g., using sound at a traffic light to cross
the street); (B) To use the long cane to supplement visual travel skillsor as atool for safely negotiating the
environment for students with no available travel vision; (C) To understand and use remaining vision and distance
low vision aids; and (D) Other concepts, techniques, and tools.

(7) Parent counseing and training means-- (i) Asdgsting parents in understanding the spedal needs of ther child;
(it) Providing parents with information about child development; and (iii) Helping parents to acquire the necessary
skills that will allow them to support the implementation of their child's IEP or IFSP.

(8) Physical herapy means services provided by a qualified physical therapist.

(9) Psychological servicescludes-- (i) Administering psychological and educational tests and other assessment
procedures; (ii) Interpreting assessment results; (iii) Obtaining, integrating, and interpreting information about child
behavior and conditions relating to learning; (iv) Consulting with other staff members in planning school programs to
meet the special needs of children asindicated by psychological tests, interviews, and behavioral evaluations; (v)
Planning and managing a program of psychological services, including psychological counseling for children and
parents; and (vi) Assisting in developing positive behavioral intervention strategies.

(10) Recreationincludes-- (i) Assessment of leisure function; (ii) Therapeutic recreation services (iii) Recreation
programs in schools and community agencies; and (iv) Leisur e education.

(11) Rehabilitation counselng servicesmeans services provided by qualified personnel in individual or group
sessions that focus specifically on career development, employment preparation, achieving independence, and
integration in the workplace and community of astudent with a disability. The term also includes vocational
rehabilitation services provided to a student with disabilities by vocational rehabilitation programs funded under the
Rehabilitation Act of 1973, as amended.

(12) School health servicemeans services provided by a qualified school nurse or other qualified person.

(13) Social work servicesn schools includes-- (i) Preparing a social or developmental history on achild with a
disability; (ii) Group and individual counseling with the child and family; (iii) W orking in partnership with parents
and otherson those problemsin a chil d'sliving situation (home, school, and community) that af fect the child's
adjustment inschool; (iv) Mobilizing school and community resources to enable the child to learn as effectively as
possiblein hisor her educaional program; and (v) Assistingin developing positive behavioral intervention
strategies.

(14) Speech-language pathology servicéscludes-- (i) Identification of children with speech or language
impairments; (ii) Diagnoss and appraisal of specific speech or language impairments; (iii) Referral for medicd or
other professional attention necessary for the habilitation of speech or language impairments; (iv) Provision of
speech and language setges for the habilitation or prevention of communicative impairments and (v)
Counseling and guidance of parents, children, and teachers regarding speech and language im pairments.

(15) Transportation includes-- (i) Travel to and from school and between schools; (ii) Travel in and around school
buildings; and (iii) Specialized equipment (such asspecial or adapted buses, lifts, and ramps), if required to provide
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special transportation for a child with a disability. (Authority: 20 U.S.C. 1401(22))
Sec. 300.28 Supplementary aids and services

As used in this part, the term supplementary aids and services means, aids, services, and other supports that are
provided in regular education classes or other education-related settings to enable chidren with disabilities to ke
educated with nondisabled children to the maximum extent appropriatein accordance with Secs. 300.550-
300.556. (Authority: 20 U.S.C. 1401(29))

Sec. 300.29 Transition serges
(a) Asused in this part, transition services means a coordinated set of activities for a student with a disability that-

(1) Is designed within an outcome-oriented process, that promotes movement from school to post-school activities,
including postsecondary education, vocational training, integrated employment (including supported employment),
continuing and adult education, adult services, independent living, or community participation;

(2) Is based on the individud student'sneeds, taking into account the student's preferences and interests; and

(3) Includes-- (i) Ingruction; (ii) Related services; (iii) Community experiences; (iv) The development of
employment and other post-school adult living objectives; and (v) If appropriate, acquisition of daily living skills and
functional vocational evaluation.

(b) Transition ervices for students with disabilities may be special education, if provided as specially designed
instruction, or related services, if required to assist a student with a disability to benefit from special education.
(Authority: 20 U.S.C. 1401(30))

Sec. 300.302 Residential placement.

If placement in a public or private residential program isnecessary to provide special educaion and related services
to achild with a disability, the program, including non-medical care and room and board, must be at no cost to the
parents of the child. (Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B))

Sec. 300.36 Nonacademic services.

(a) Each public agency shall take steps to provide nonacademé and extracurricular services and ativities in the
manner necessary to afford children with dsabilities an equal opportunity for particpation in those servies
and activities

(b) Nonacademic and extracurricular services and activities may include counseling services, athletics,
transportation, health services, recreational activities, special interest groups or clubs sponsored by the public
agency, referrals to agencies that provide assistance to individuals with disabilities, and employment of students,
including both employment by the public agency and assistance in making outside employment available. (A uthority:
20 U.S.C. 1412(a)(1))

Sec. 300.307 Physal educaton.

(a) General. Physical education services, specially designed if necessary, must be made available to every child with
adisability receiving FAPE.

(b) Regular physical education. Each child with a disability must be afforded the opportunity to participate in the
regular physical education program available to nondisabled children unless—

(1) Thechild isenrolled full ime in a separate facility; or

(2) The child needs specially designed physical education, as prescribed in the child's IEP.
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(c) Special physical education. If specially designed physical education is prescribed in a child's IEP, the public
agency responsible for the education of that child shall provide the services directly or make arrangements for those
services to be provided through other public or private programs.

(d) Education in separate facilities. The public agency responsible for the education of a child with a disability who
isenrolled in a separate facility shall ensure that the child receives appropriate physical education servicesin
compliance with paragraphs (a) and (c) of this section. (Authority: 20 U.S.C. 1412(a)(25), 1412(a)(5)(A))

Sec. 300.308 Asstivetechnology

(a) Each public agency shall ensure that assisive technobgy devices or asistve technology ervices,or both, as
those terms are definedn Secs. 300.5-300.6, are made availaltio a child with a disabiity if required as a part
of the child's—

(1) Special education under Sec. 300.26;

(2) Related services under Sec. 300.24; or

(3) Supplementary aids and services under Secs. 300.28 and 300.550(b)(2).

(b) On a case-by-case basis, the use of school-purchased assigive technology devicesina child'shome or in other
settings is required if the child's |EP team determines that the child needs access to those devices in order to receive
FAPE. (Authority: 20 U.S.C. 1412(a)(12)(B)(i))

I11.ASSISTIVE TECHNOLOGY REQUIREMENTS UNDER IDEA
A. History
1. Technology-Related Assistance for Individuds with DisabilitiesAct of 1998

Interest in AT grew with the passage of the Technology-Related Assistance for Individuals with Disabilities
Act of 1988 (Tech Act). P.L. 100-407, 102 Stat. 1044, 29 U.S.C. §8 2201, et seq The Tech Act defined
both AT "devices' and "services":

The term "assistive technology device" means any item, piece of equipment, or product system, whether
acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve
functional capabilities of individuals with disabilities. Id. § 2202(2).

The term "assistive technology service" means any service that directly assists an individual with a
disability in the selection, acquisition, or use of an assistive technology device. Such term includes--

(A) the evaluation of the needs of an individual with a disability, including a functional evaluation of the
individual in the individual's customary environment;

(B) purchasng, leasing, or otherwise providing for the acquistion of assigive technology devices by
individuals with disabilities;

(C) selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing of
assistive technology devices;

(D) coordinating and using other therapies, interventions, or services with assistive technology devices,
such as those associated with existing education and rehabilitation plans and programs;

(E) training or technical assistance for an individual with disabilities, or, where appropriate, the family
members, guardians, advocates, or authorized representatives of such an individual; and

(F) training or technical assistance for professionals(including individuals providing education and
rehabilitation services), employers, or other individuals who provide services to, employ, or are otherwise
substantially involved in the major life functions of individuals with disabilities. 1d. 8 2202(3).

The legidative history to the Tech Act indicatesthe broad range of AT devices that were contempl ated:

The Committee includes this broad definition to provide maximum flexibility to enable States to address the
varying needs of individuals of all ages with all categories of disabilities and to make it clear that simple
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adaptations to equipment are included under the definition as are low and high technology items and
software. Senate Report No. 100-438, 1988 U.S. Code Cong. & Admin. News p. 1405.

2. IDEA Amendments of 1990

The definitions of AT devices and services were added to IDEA by the Education of the Handicapped Act
Amendments of 1990. P.L. 101-476, 104 Stat. 1103. This statute adopted, almost verbatim, the definitions
of AT devices and services from the Tech Act.

The legislativ e history underscored Congress view of therole AT could play in the education of students
with disabilities. Congress noted that advancesin AT have provided new o pportunities for students with
disabilities to participate in educational programs. For many, the provision of AT "will redefine an
‘appropriate placement in the least restrictive environment' and allow greater independence and
productivity." House Report No. 101-544, 1990 U.S. Code Cong. & Admin. News, p. 1730. AT was added
in order:

(1) to clarify the broad range of assistivetechnology devicesand related services that are available, and (2)
to increase the awareness of assigive technology as an important component of meeting the special
education and related service needs of many students with disabilities, and thus enable them to participate
in, and benefit from, educational programs. Id., p. 1731 (emphasis added).

The IDEA definition for an AT deviceisfound at 20 U.S.C. § 1401(1) and 34 C.F.R. 8 300.5. The
definition for an AT serviceis found at 20 U.S.C. 8 1401(2) and 34 C.F.R. 8 300.6. In In the Matte of the
Adoption of Amendments to N.J.AC. 6:28-2.10, 3.6AND 4.3, 27 IDELR 27 (N .J. Sup. Ct., App. Div.
1997), the court invalidated New Jersey's AT regulations covering "any specialized equipment and
materials" because they failed to define the term to ensure compliancewith the definitions in IDEA.

3. IDEA '97

With the passage of ID EA '97, Congress a@in enphadzed AT. As noted above, the need for AT must
now be considered for all students when developing the IEP. 20 U.S.C. § 1414(d)(3)(B)(v); 34 C.F.R. 8§
300.346(a)(2)(v). The comments to the new regulations make it clear that it is "mandatory for the IEP
team to consider each child's AT needs' In doing so, however, the school is not required to document in
writing itsconsideration of AT for each student. Federal Register, pp. 12590-91, 3/12/99.

The comments to the 1999 regulaions alo make it clear that AT encompasses theindividual student's own
persond needsfor AT, auch as "electronic notetakers, cassette recorders, etc.," as well as access to AT
devices used by all students. If a student needs accommodations to use an AT device used by all students,
the school "must enaure that the necessary accommodation is provided.” Id., p. 12540.

Orientation and mobility (O& M) services wer e added to the definition of related services. 20 U.S.C. §
1401(22). O& M services can involve, in appropriate cases, the useof AT. O& M services are to be provided
to blind or visually impaired students to enable them to "attain sysematic orientation to and safe movement
within their environments in school, home and community." 34 C.F.R. § 300.24(b)(6)(emphasis added).

The new regulations add "travel training" to the definition of special education. 1d. 8 300.26(a)(1)(ii).
Travel training may be provided, as needed, to any student with a disability to teach the student to move
effectively and safely within the student's environment "(e.g., in school, in the home, atwork, and in the
community)." Id. 8 300.26(b)(4)(emphasis added).

Finally, the new regulations note the importance of AT to allow studentswith disabilitiesto be transported
with their nondisabled peers:

For some children with disabilities, integrated transportation may be achieved by providing needed
accommodations such as lifts and other equipment adaptations on regular school transportation v ehicles. Id.
Part 300, App. A, Quest. 33 (emphasis added).

The comments to the new regulations emphasize that it is assumed that most children with disabilities will
receive the same transportation provided to nondisabled children. If the child needs transportation to
receive a FAPE or needs "accommodations or modifications to participate in integrated transportation with
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nondisabled children, the child must receive the necessary transportation or accommodations at no cost to
the parents.” Federal Register, p. 12551, 3/12/99 (emphasis added).

B. Gereral Standards for Obtaining AT
1. Basic Higibility Cr iteria

The firg major policy announcement from the U.S. Department of Education's Office of Spedal Education
Programs (OSEP) concerning AT was actually published beforethe AT definitions were added to IDEA.
Overtheyeas, OSEP has issued many other policy letters interpreting schools' obligaionsto provideAT.
A number of them will be summarized here.

As with any other special education service, the need for AT must be determined on a case-by-case basis,
considering the unique needs of each child. OSEP Policy Le#r to Anonymou<9 IDELR 1089 (11/6/97).
Theregulations require that AT devices and services are made available to any student with a disability, "if
required."” 34 C.F.R. § 300.308. The basic standard to be met is whether the student needs the AT to receive
aFAPE. OSEP Policy Le#r to S. Goodmaril6 Education for the Handicapped Law Reports (EHLR) 1317
(8/10/90); 34 C.F.R. § 300.308.

The question to be considered is the relationship between the educational needs of the student and the AT
device or service. OSEP Policy Leé&tr to D. Naon22 IDELR 888 (1/26/95). As noted above,
"supplementary aids and services" can be used to assist a studentin nonacademic, educationally-related
settings. Therefore, when looking at the AT needs for a sudent, the "educational” needs must dso indude
these nonacademic settings. See20 U.S.C. § 1401(29) and 34 C.F.R. § 300.306.

AT may be considered as special education, related services, or "supplementary aids and services" to
maintain a student in the LRE. 34 C.F.R. § 300.308(a). A 1997 OSEP Policy Letter had this to say about the
decison making process for AT and including AT on the | EP:

The IEP team's decision about any assistive technology needs is made on a case-by-case basis, taking into
consideration the unique needs of each individual child. If the IEP team determines that a student with
disabilities requires assistive technology, such as a personal computer, in order to receive FAPE, and
designates such assistive technology as either gecial education or related service, the IEP must include a
specific statement describing such service, including the nature and amount of such services. OSEP Policy
Letterto Anonymous, 29 IDELR 1089 (1/6/97). See OSEP Policy lter to SGoodman 16 EHLR 1317
(8/10/90); OSEP Policy Letter to B. OrenicBHLR 213:166 (8/9/88); OSEP Policy Leér to R. Shély, 21
IDELR 61 (1/26/95).

Note that because IDEA '97 now defines "supplementary aids and services" and requires that those services
also appear on the | EP, the above quote should be modified to indicate that if the AT isconsidered a
supplemental aid or service it still must be included on the IEP. See20 U.S.C. § 1414(d)(1)(A)(iii).

The new regulationsadd provisions for services during the summer months, called "extended school year
(ESY) services." Eligibility must be determined on an individual basis and ESY servicesmust be provided,
if needed to ensure the student receives a FAPE. ESY servicescannot be limited to particuar categories of
disability and schools may not "unilaterally limit the type, amount or duration" of ESY services. 34 C.F.R. §
300.309. The comments note that states are free to establish their own standards for ESY services as long as
the standard does not deny ESY services to children who need them to receivea FAPE. Federal Register, p.
12576, 3/1/299.

In most cases, it will be appropriate to look ata variety of factors "(eg., likelihood of regresson, slow
recoupment, and predictive databased on the opinionsof professional9"”, "but for some children, it may be
appropriate to make the determination of whether the child is eligible for ESY services based only on one
criterion or factor." Id. In any event, to receive AT during the summer, a student need not be in afull-day
educational program. A single gpecial education service (including AT) may be provided during the summer
as the sole component of a summer program. See OSEP Policy lter to Hon.T. Libous 17 EHLR 419
(11/15/90).

2. Evaluations

20



Aswith any other component of a student's program, providing appropriate AT begins witha good,
comprehensive assessment. The |EP Team must assess"the student's functional capabilities and whether
they may be increased, maintained, or improved through the use of [AT] devices or services." OSEP Policy
Letter to JFisher, 23 IDELR 565 (12/4/95). Hearing, vision, communication and motor abilitiesare
properly included in the school's AT assessment. OSEP Policy Leér to T. Bachus22 IDELR 629
(1/13/95).

A parent has the right to an independent AT evaluation, at school expense, if the parent disagrees with the
evaluation obtained by the school, and the school fails to show that its evaluations were appropriate. OSEP
Policy Letter ¢ J. Fisher 23 IDELR 565 (12/4/95).

3. Examples ofAT

Thereis no federal "approved list" of AT devices and services covered by IDEA. OSEP Pdky Leter o D.
Naon, 22 IDELR 888 (1/26/95). AT can be quite simple and inexpensive, such as a calculator, OSEP Policy
Letter to C. Lamlert, 18 IDELR 1039 (4/24/92), large print books, or adapted spoons. OSEP Policy Letter
to Hon. W. Teagu&0 IDELR 1462 (2/15/94). It can include more sophisticated devices, such as an
auditory FM trainer for a student who is hearing impaired, OSEP Policy Le#&r to Anonymouysl8 IDELR
1037 (4/6/92), a personal computer, OSEP Policy Le&r to Anonymou<9 IDELR 1089 (11/6/97), or a
closed circuit TV for a student who isblind. OSEP Policy Le&r to Anonymousl8 IDELR 627 (11/21/91).
As noted above, ID EA '97 also includes O&M services. See also OSEP Polid_etterto Anonymousl3
EHLR 213:198 (2/13/89).

The comments to the new regulaionsindicate that it isnot appropriate to give examples of covered AT
devices in the regulations. However, the comments note that captioning, computer software, FM systems
and hearing aids are appropriate AT devices for students with hearing impairments. T he comments also note
other examples of AT devices include electronic notetakers, cassette recorders, word prediction software,
adapted keyboards, voice recognition and synthesis software, head pointers, and enlarged print. Federal
Register, pp. 12540, 12575, 3/12/99.

4. Least Restrictive Environmert and AT

The legislative history adding AT to IDEA, referred to above, also stresses how A T can assist a student to
be educated in the LRE. To ensure meaningful integration with nondisabled peers, a federal court hasruled
that a child who could not regul ate his body temperature wasentitled to a fully air-conditioned classroom,
not an air-conditioned plexiglass cubicle where he would be isolated from his peers. Espino v. Besteirp520
F.Supp. 905 (S.D.Tex. 1981).

As noted above, the use of O& M services and travel training, which can include AT, should be designed to
promote more independent travel within the school, home and community. 34 C.F.R. § 300.24(b)(4) and
(6). The comments to thenew regulationsalso indicate that AT may allow a student in awheelchar, for
example, to be transported on a regular bus. Id. Part 300, App. A, Quest. 33.

5. Implemertation

The comments to the new regulations, noting that each student's need for AT must be made on an individual
basis, indicate that:

[D]eterminationsregarding the provision of AT must be made when the child's | EP for the upcoming school
year is finalized so that the AT can be implemented with the |EP at the beginning of the next school year.
Federal Register, p. 12591, 3/12/99 (emphasis added).

To support implementation of AT goals, the definition of AT services includes training for the student with
adisability, as well as the family, if appropriate. 34 C.F.R. § 300.6(e). T he new regulations strengthen this
concept by adding to the definition of "parent counseling and training." The definition now includes
"[h]elping parents to acquire the necessary skills that will enable them to support implementation of their
child's IEP." Id. § 300.24(b)(7)(iii). The comments note that this change is consistent with "the more active
role acknowledged for parents" by IDEA '97. Federal Register, p. 12549, 3/12/99. It is hoped that teaching
parents the skills to help their children reach their IEP goals will:
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[A]ssistin furthering the education of their children, and will aid the schools as it will create opportunities
to build reinforcing relationships between each child's educational program and out-of-school learning. Id.

A federal court has recently determined that a school did not provide appropriate AT to a student with
multiple disabilities It wasagreed that the gudent needed a laptop computer with a word prediction
program. The court found, how ever, that the school did not properly implement this recommendation. East
Penn Schaol Didrict v.ScottB., 29 IDELR 1058 (E.D.Pa. 1999).

To support its conclusion, thecourt found that the school: (1) took a year to obtain the computer and an
additional semester to get the computer up and running; (2) took another semester before the teacher and
some of the other staff were trained; (3) never trained the aide or the parents; (4) inadequately adapted the
keyboarding instruction to the student's physical needs; (5) did not design the use of the AT device so it
would permeate the student's day; and (6) chose a software program that would not provide meaningful
educational benefit to the student. Id.

C. Special Issues
1. Home Use

What if astudent using AT needs the device at home? Say a high school student with alearning disability
uses a computer to do written work. Can the student take the computer home (if it is a laptop) or ask the
school to provide a computer or software for home use? T he U.S. D epartment of Education has stated that if
the IEP Team determines that an AT device is needed for home use for a student to receive a FAPE, the
technology musgt beprovided. The example given by the Department of Education was a dosed-circuit TV
for a student who is blind and needed to use the device at home to complete homew ork assignments. OSEP
Policy Leter to Anonymouysl8 IDELR 627 (11/21/91). The new regul ations state that schools may be
responsible for providing AT in the home, or in other settings if the IEP Team determines, on a
case-by-case basis, that the student will need the AT in that setting to receive a FAPE. 34 C.F.R. §
300.308(b).

2. Personally Prescribed Devices

Historically, the U.S. Department of Education hasruled that schools are not required to provide a personal
devicewhich a student would require whether or not in school. However, because thedefinition of AT
device does not indude this limitation, the Department of Education has changed its position. It has gated
that a hearing aid is covered under the definition of "AT device." Therefore, if the child requires a hearing
aid in order to receive a FAPE, the school must provide it at no cost to the child or parents. OSEP Policy
Letter to P. Séér, 20 IDELR 1216 (11/19/93); OSEP Policy Leér to J.Galloway 22 IDELR 373
(12/22/94). Similarly, if a student requires eyeg assesin order to receivea FAPE, the school must provide
the eyeglasses at no cost to the parents. OSEP Policy Leér to T. Bachus22 IDELR 629 (1/13/95). The
same analysis would apply to a pulmonary nebulizer. See OSEP Policy lier to Anonymou24 IDELR
388 (1/23/96). The comments to the new regulations confirm thisposition. Federal Register, p. 12540,
3/12/99.

The definition of related services includes transportation in and around school buildings and can involve
specialized equipment. 34 C.F.R. § 300.24(b)(15). Based on thisdefinition, the Department of Education
has issued an opinion that if a wheelchair is required, the school must provide the service at public expense
and without charge, regardless of whether the parents possess a wheelchair or can obtain one through
private insurance. However, the school is not required to provide the wheelchair for personal use while the
student is not in school. OSEP Policy Letter to J. &trer, 13 EHLR 213:211, 212 (4/20/89).

Sec. 300.309 Extended school year services.

(a) General.
(1) Each public agency shall ensure that extended school year services are availabk as necessy to provide
FAPE, consistent with paragraph (a)(2) of this section.
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(2) Extended school year services must be provided only if achild's |EP team determines, on an individual basis, in
accordance with Secs. 300.340-300.350, that the services are necessary for the provision of FAPE to the child.

(3) In implementing the requirements of this section, a public ageng may not-- () Limit extended schoolear
services to particuar categories o disability; or (ii) Unilatera Ily limit the type, amount, or duration of those
services.

(b) Definition. As used in this section, the term extended school year services meansspecial education and related
services that-

(1) Are provided to a child with adisability--

(i) Beyond the normal school year of the public agency;

(ii) In accordancewith the child's |EP; and

(iii) At no cost to the parents of the child; and

(2) Meet the standards of the SEA. (Authority: 20 U.S.C. 1412(a)(1))

The state regulaions
5 CCR 3043 - Extended School Year Services

3043. Extended school year services shall be provided for each individual with exceptional needs who has unique
needs and requires special education and related services in excess of the regular academic year. Such individuals
shall have hamlicaps which arelikely to continue hdefinitely or for a prolonged period, an interruption of
the pupil's educationalprogramming may causeregresson, when coupled withlimited recoupment capaity,
rendering it impossble or unlikely that the pupil will attain the levelof selfsufficiency and independece that
would otherwise be gpected in vew of his or her hamlicapping condtion. The lack of clear evidence of such
factorsmay not be used to deny an individual an extended school year program if the individualized education
program team determinesthe need for such a program and includes extended school year in the individualized
education program pursuant to subsection (f).

(a) Extended year special education and related services shall be provided by a school district, special
education local plan area, or county office offering programs during the regular academic year.

(b) Individuals with excepional needswho may require an exénded school yar are those who
(1) Are placed in special @dsser centers; or

(2) Areindividuals with exceptional needs whose individualized education programs specify an extended
year program as determined by the individualized education program team.

(c) Theterm "extended year" as used in this section means the period of time between the close of one
academic year and the beginning of the succeeding academic year. The term "academic year" as used in this section
means tha portion of the school year during which the regular day school is maintained, which period must include
not less than the number of days required to entitle the district, special education services region, or county office to
apportionments of state funds.

(d) Anextended year program shall be provided for aminimum of 20 instructional days, including holidays.
For reimbursement purposes:

(1) A maximum of 55 indructional days excluding holidays,shall be alowed for individuals in special
classeor centers br the severéy handicapped;and

(2) A maximum of 30 instructio nal days excluding holidays, shall be allaved for all other eligible
pupils needing extended year.

(e) A local governing board may increase the number of instructional days duringthe extended year period,
but shall not claim revenue for average daily attendance generated beyond the maximum instructional days allowed
in subsection (d)(1) and (2).

(f) An extended year program, when needed, as determined by the individualized education program team,
shall be included in the pupil'sindividualized education program.
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(9) Inorder to qualify for average daily attendance revenue for extended year pupils, all of the following
conditions must be met:

(1) Extended year speial educaton shallbe the samedngth of time as the schol day for pupis of the
same age levedttending simmer school h the district in which the extemded year program isprovided, but
not lessthan the minimum school day forthat age unles otherwise pecified in the individualized education
program to meet a pugl's unique needs.

(2) The special education and related sevices offered during the extended year period are comparable
in standards, scopeand quality to the special edwation program offered during the regular academic yea.

(h) If during the regular academic year an ndividual's individualized education program spedies
integration in the regubr classomom, a publiceducation agencys not required to meet hat component of he
individualized educaton program if no regular summer £hool programs arebeing offered by that agency.

(i) Thissection shall not apply to schools which are operating a continuo us school program pursuant to
Chapter 5 (commencing with Section 37600) of Part 22, Division 3, Title 2, of the Education Code.

[Authority cited: Section 56100(a) and (j), Education Code] [Reference: Sections37600, 41976.5 and 56345,
Education Code; and 34 CFR 300.346]

5 CCR 3051 - Stardards for D esignated Instruction and Services; Generd Provisions
3051. (a) Genera Provisions.

(1) Designated instruction and services may be provided to individuals or to small groups in aspecialized area of
educational need, and throughout the full continuum of educational settings.

(2) Designated Instruction and Services, when needed as determined by the individualized education program
team, shall be specified in the indvidualized education progr am, including frequency and duration of services.

(3) All entities and individuals providing designated instruction and services shall be qualified.
(4) All entities and individuals providing designated instruction and services shall be:
(A) Employees of the school district or county office, or

(B) Employed under contract pursuant to Education Code sections 56365-56366.7. Such persons shall be certified
by the Department pursuant to Sections 3060-3064 of this Title, or

(C) Employees, vendors or contractors of the State Departments of Health Services or Mental Health, or any
designated local public health or mental health agency.

5 CCR 3051.1 - Language, Speech and Heamg Developmentand Remediation

3051.1. (a) Anindividua holding an appropriate credential with pecialization n language, speechand
hearing may provide services which include:

(1) Referral and assessment of individuals suspected of having a disorder of language, speech, or hearing.
Such individuals are not considered as part of the caseload pursuant to Section 56363.3 of the Education Code unless
an individualized education program is developed and services are provided pursuant to Section 3051.1(a)(2) and

3).

(2) Specialized instruction and services for individuals with disorders of language, speech, and hearing,
including monitoring of pupil progress on a regular basis, providing information for the review, and when necessary
participating in the review and revision of individualized educational programs of pupils.

(3) Consultative servicesto pupils, parents, teachers, or other school personnel.

(4) Coordination of speech and language services with an individual's regular and special education program.
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(b) Caseloads ofll-time equivalentlanguage, spech,and hearing specialists providing instruction and
services within the district, special education local planarea, or county office shall not exceed a disict-wide,
special education local plan area-wide, or county-w ide average of fifty-five (55) individu als unless prior written
approv al has been granted by the State Superintendent of Public Instruction.

(c) Services may b provided by an ade working under the direct supervision of a credentialed language,
speech, and hearing specialist if specified in the individualized education program. No more than two aides may
be supervised ly one credentialed language, speech, andhearing specidist. The caseloads of personsin
subsection (b) shall not be increased by the use of noncertificated personnel.

[Authority cited: Section 56100(a) and (i), Education Code] [Reference: Section 56363(b)(1), 56363.3, Education
Code; and 34 CFR 300.13(b)(12)]

5 CCR 3051.10 - Psychological Service®©ther than Assessnent and Development of the Individualized Education
Program

3051.10. Psychological services may include:

(@) Counseling provided to an individual with exceptional needs by a credentialed or licensed psyhologist
or other qualified personnel

(b) Consultative services to parents, pupils, teachers, and other school personnel.

(c) Planning and implementing a program of psychological counseling for individuds with exceptional needs
and parents.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 CFR 300.600]
[Reference: Section 56363(b)(10), Education Code; and 34 CFR 300.13(b)(8)]

5 CCR 3051.11 - Parent Counseling and Training

3051.11. Parent counseling and training may include:
(a) Assisting parents in understanding the spedal needs of ther child, and
(b) Providing parents with information about child development.

[Authority cited: Education Code Section 56100(a) and (i); 20 USC 1414(c)(2)(B); and 34 CFR 300.600]
[Reference: Section 56363(b)(11), Education Code; and 34 CFR 300.13(b)(6)]

5 CCR 3051.12 - Health and Nursing Services
3051.12. (a) Health and nursing services may include:
(1) Providing services by qualified personnel.
(2) Managing the individual's health problems on the school site.
(3) Consulting with pupils, parents, teachers, and other personnel.
(4) Group and individual counseling with parents and pupils regarding health problems.
(5) Maintaining communication with health agencies providing care to individuals.
(b) Specialized physical health care may be provided as described in Education Code Section 4942 3.5.
(1) Definitions.
(***Definitions omitted here for brevity****)

5 CCR 3051.13 - Social Worker Services
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3051.13. (a) Personnel providing social worker services shall be qualified.
(b)  Social work services may include:
(1) Individual and group counseling with the individual and his or her immediate family.

(2) Consultation with pupils, parents, teachers and other personnel regarding the effectsof family and other
social factors on the learning and developmental requirements of individual pupils with exceptional needs.

(3) Developing anetwork of community resources, making appropriate referral and maintainingliaison
relationships among the school, the pupil with exceptional needs, the family, and the various agencies providing
social, income maintenance, employment development, mental health, or other developmental services.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 CFR 300.600]
[References: Section 56363(b)(13), Education Code; and 34 CFR 300.13(b)(11)]

5 CCR 3051.14 - Specially Desgned Vocational Educaton and Career Development

3051.14. Specially designed vocational education and career development for individual swith exceptional needs
regardless of severity of disability may include:

(@) Providing prevocational programs and assessing work -related skills, interests, aptitudes, and attitudes.
(b)  Coordinating and modifying the regular vocational education program.

(c) Assisting individuals in developing attitudes, slf-confidence, and vocational competencies to locate,
secure, and retainemployment in the community or sheltered environment, and to enable such individualsto become
participating members of the community.

(d) Establishing work training programs within the school and community.

(e) Assisting injob placement.

(f)  Instructing job trainers and employers as to the unique needs of the individuals.

(9) Maintaining regularly scheduled contact with all work stations and job-site trainers.

(h)  Coordinating services with the Department of Rehabilitation, the Department of Employment
Development and other agencies as designated in the individualized education program.

[Authority cited: Section 56100(a) and (i), Education Code] [Reference: Section 56363(b)(14), Educaion Code; 34
CFR 300.14 (b)(3)]

5 CCR 3051.15 - Recreation Services
3051.15. Recreation services include but are not limited to:

(a) Therapeutic recreation services which are those specialized instructional programs designed to assist
pupils in becoming as independent as possible in leisure activities, and when possible and appropriate, facilitate the
pupil’'s integration into regular recreation programs.

(b) Recreation programs inschools and the community which are those programsthat emphasize the use of
leisure activity in the teaching of academic, social, and daily living skills; and, the provision of honacademic and
extracurricular leisure activities and the utilization of community recreation programs and facilities.

(c) Leisure education programs which are those specific programs designed to prepare the pupil for optimum
independ ent participation in appropriate leisure activities, including teaching social skills necessary to engage in
leisure activities, and developing awareness of personal and community leisure resources.

[Authority cited: Section 56100(a) and (), Education Code] [Reference: Section 56363(b)(15), Educaion Code; 34
CFR 300.13 (b)(9)]

5 CCR 3051.2 - Audiological Services
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3051.2. (a) Inaddition to provisions of Title 34, Code of Federal Regulations, Section 300.13(b)(1), designated
audiologicalinstruction and servces may inalide:

(1) Aural rehabilitation (auditory training, speech reading, language habilitation, and speech conservation)
and habilitaion withindividual pupils or groups and support for the hearing-impaired pupils in the regular
classroom.

(2) Monitoring hearing levels, auditory behavior, and amplification for all pupils requiring personal or group
amplification in the instructional setting.

(3) Planning, organizing, and implementing an audiology program for individuals with auditory dysfunctions,
as specified in the individualized education program.

(4) Consultative services regarding test findings, amplification needs and equipment, otological referrals,
home training programs, acoustic treatment of rooms, and coordination of educational services to hearing-impaired
individuals.

(b) The person providing audiological servicesshall hold a valid credential with a specialization in clinical or
rehabilitative services in audiology.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 CFR 300.600]
[Reference: Section 56363(b)(2), Education Code; and 34 CFR 300.13(b)(1)]

5 CCR 3051.3 - Mobility Instruction
3051.3. (a) Mobility instruction may include:
(1) Specialized instruction for individuals in orientation and mobility techniques.

(2) Conaultative services to other educators and parentsregarding instructional planning and implementation
of the individualized education program relative to the development of orientation and mobility skills and
independent living skills.

(b) The person providihg mobility instruction and servces shalhold a credental as an orentation and
mobility specialist.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 CFR 300.600]
[Reference: Section 56363, Education Code]

5 CCR 3051.4 - Instruction in the Home or Hospital

3051.4. (a) Special education and relaed servicesprovided in the home or hospital for school age pupilsis limited
to those pupils who have been identified as individual s with exceptional needs in accordance with Section 3030 and
for whom the individualized education program team recommends such instruction or services.

(b) Instruction may be delivered individually, in small groups or by teleclass.

(c) For those individuals with exceptional needs with amedical condition such as those related to surgery,
accidents, short-term illness or medical treatmentfor a chronic illness, the individualized education program team
shall review, and revise, if appropriate, the individualized education program whenever there is a significant change
in the pupil's current medical condition.

(d)  When recommending placement for home instruction, the individualized education program team shall
have in the assessment information a medical report from the attending physician and surgeon or the report of the
psychologist, as appropriate, stating the diagnosed condition and certifying that the severity of the condition prevents
the pupil from attending a less restrictive placement. The report shall include a projected calendar date for the
pupil’s return to school. The individualized education program team shall meet to reconsider the individualized
education program prior to the projected calendar date for the pupil's return to school.
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(e) Instruction in the home or hospital shall be provided by a regular class teacher, thespecial class
teacher or theresource speialist teacher,if the teacher or spedlist is competent ® provide such nstruction
and services and if the provision of such instruction and sevices by the teacher or specialist is feasible If not,
the appropriate designated instruction and services specialist shall provide such instruction.

(f)  Theteacher providing the home instruction shall contact the pupil's previous school and teacher to
determine:

(1) The course work to be covered,;

(2) Thebooksand materials to be used;

(3) Who isresponsible for issuing grad es and pro moting the pupil when ap propriate;

(4) For pupilsin grades 7 to 12, the teacher shall confer with the school guidance counselor to determine:

(A) The hours the pupil has earned toward semester course credit in each subjectincluded in the
individualized education program and the grade as of the last day of attendance;

(B) Who isresponsible for issuing credits when the course work is completed;
(C) Who will issue the diplomaiif the pupil isto graduate.

[Authority cited: Section 56100(a) and (i), Education Code] [Reference: Section 56001, 56363(b)(4), Education
Code]

5 CCR 3051.5 - Adapted PhysicalEducationfor Individualswith Exceptional Needs

3051.5. (a) Adapted physcal education is for individuds with exceptional needswho require developmental or
corrective instruction and who are precluded from participation in the activities of the general physical education
program, modified general physical education program, or in a specially designed physical education program in a
special class. Consultative services may be provided to pupils, parents, teachers, or other school personnel for the
purpose of identifying supplementary aids and services or modifications necessary for successful participation in the
regular physical education program or specially designed physical education programs.

(b)  The person providing instruction and services shall have a cedential authorizing the teaching of
adapted physial educatbn as estalibhed by theCommission on Teaker Credentialing.

[Authority cited: Section 56100(a) and (i), Education Code] [Reference: 34 CFR 300.307]

5 CCR 3051.6 - Physical and Occupaional Therapy

3051.6. (a) When the district, special education local plan area, or county office contracts for the services of a
physical therapist or an occupational therapist, the following standar ds shall apply:

(1) Occupational or physical therapists shall provide services based upon recommendation of the individual
education program team. Physical therapy and occupational therapy services for infantsare limited by Education
Code 56426.6. Physical therapy services may not exceed the services specified in the Business and Professions
Code at Section 26 20.

(2) Thedistrict, special education services region, or county office shall assure that the ther apist has available
safe and appropriate equipment.

(b) Qualifications of therapists:
(1) Thetherapists shall have graduated from an accredited school.

(2) A physical therapist shall be currently licensed by the Board of Medical Quality Assuranceof the State of
California and meet the educational standards of the Physical T herapy Examining Committee.

(3) An occupational therapist shall be currently registered with the American Occupational Therapy
Association.
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[Authority cited: Section 56100(a) and (i), Education Code] [Reference: Section 56363 (b)(6), Education Code; and
34 CFR 300.13(b)(5) and (7), 300.600]

5 CCR 3051.7 - Vision Services

3051.7. (a) Vision services shall be provided by a credentiadd teacherof the visually handicapped and may
include:

(1) Adaptationsin curriculum, media, and the environment, as well asinstruction in special skills.
(2) Consultative services to pupils, parents, teachers, and other school personnel.

(b)  An assessment of and provision for services to visually impaired pupils may be conducted by an eye
specialist who has traning and expertise in low visiondisabilitiesand has avalablethe appropriate low vision aids
for the purposes of assessment. The eye specialist may provide consultation to the pupil, parents, teacher and other
school personnel as may be requested by the individualized education program team.

(c) Procedures which may be utilized by qualified personnel are those procedures authorized by federal and
state laws and regulations and performed in accordance with these laws and regulations and standards of the
profession.

(d) For the purposesof this section, an eye specialist shall mean a licensed optometrist, ophthalmologist, or
other licensed physician and surgeon who has training and expertise in low vision disabilities.

5 CCR 3051.75 - Vision Therapy

3051.75. (a) Vision therapy may include: Remedial and/or developmental instruction provided directly by or in
consultation with the optometrigt, ophthalmologist, or other qualified licensed physician and surgeon providing
ongoing care to the individual.

(b) Vidon therapy shall be provided by an optometrist, ophthalmologist, or by appropriate qualified school
personnel when prescribed by alicensed optometrist, ophthalmologist, or other qualified licensed physician and
surgeon.

(c) Procedures which may be utilized by qualified personnel are those procedures authorized by federal and
state laws and regulations and performed in accordance with these laws and regulations and standards of the
profession.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414 (c) (2) (B); and 34 CFR 300.600]
[Reference: Section 56363(b)(7), Education Code]

5 CCR 3051.8 - Specialzed Driver Training Instruction

3051.8. (a) Specialized driver training instruction may include instruction to an individual with exceptional needs to
supplement the regular driver training program. The individualized education program shall determine the need for
supplementary specialized driver trainingteam ingruction. The need to supplement the regular program shall be
based on an assessment of the pupil’s health, physical, and/or educational needs which require modifications which
cannot be met through aregular driver training program.

(b) Driver training forindividual s herein described must be provided by qualified teachers, asdefined by
Education Code Sections 41906 and 41907.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 CFR 300.600]
[Reference: Sections 41305-41306;, 41906-41907 and 56363(b)(8), Education Code]

5 CCR 3051.9 - Counseling and Guidance Services
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3051.9. (a) Counseling and guidance services may be provided to an individual with exceptional needs who requires
additional counseling and guidance services to supplement the regular guidance and counseling program. The
individualized education program team shall determine the need for additional guidance and counseling services.

(b) Counseling and guidance services necessary to implement the individualized education program may
include:

(1) Educational counseling in which the pupil is assisted in planning and implementing his or her immediate
and long-range educational program.

(2) Career counseling in which the pupil is assisted in assessing his or her aptitudes, abilities, and interestsin
order to make realistic career decisions.

(3) Personal counseling in which the pupil is helped to develop his or her ability to function with social and
personal responsibility.

(4) Counseling and consultation with parents and staff members onlearning problems and guidance programs
for pupils.

(c) Theindividual performing counseling services to pupils shall be qualified.

[Authority cited: Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 CFR 300.600]
[Reference: Sections 35300 and 56363(b)(11), Education Code, and 34 CFR 300.13(b)(2), (b)(6), and (b)(8)]

Least Restrictive Environment (LRE)
1. Judicial Standard for LRE

Daniel R.R. vState Boat of Education874 F. 2d 1036 (5th Cir. 1989), isone of the lading cases ogning the
door to increased inclusin of children with disabilities in regular education classesThe court noted that
Congress creatd a strong prekrence in vor of mainsteaming,” i.e., educating the student inthe regular
education classroom with supports. Ironically, the court determined that it was not ap propriate to include the child in
that case in full time regular education. However, the court's analysis of the LRE requirement, especially its
interpretation of what is meant by providing supplementary aids and services in the regular classoom, has been
followed by a number of other courts.

In determining whether itis appropriate to place a student with disabilities in regular education, the student need not
be expected to learn at the same rate as the other students in the class In other words part of the required
supplementary aids and services mug be the modification of the regular educational curriculum for the student, when
needed. The court in Daniel R.R. noted, however, that the school need not modify the program "beyond recognition."
Also, in looking at whether itis "appropriate” for the child to be in regular education, in other words, whether the
student can benefit educationally from regular class placement, the school must condder the broader educational
benefit of contact with nondisabled students, such as opportunities for modeling appropriate behavior and
socialization.

A school may consider the demandson the regular classroom, such as discipline problems the student may haveor
the extent of time the regular education teacher may need to spend with the student. However, the court stressed that
the supplementary services a student may need to be successful in aregular education placement can include the
assignment of an aide to minimize these concerns. Finally, the court emphasized that if full time placementin regular
education cannot be achieved satisfactorily, the school must ensure that the child is educated with nondisabled
students to the maximum extent appropriate during the school day.

In Oberti v.Board of Edug 995 F.2d 1204 (3" Cir. 1993), the court applied the test established in DanielR.R.and
determined that the school did not comply with the LRE mandate. It noted that even though the student had
significant behavioral difficulties the last time he was placed in the regular education environment, these difficulties
were exacerbated by the inadequate level of services provided while he was placed in that environment. The court
found that he could be successfully educated in the regular education environment with supplementary aids and
services such as:

[T]he assistance of an itinerant instructor with special education training, special education training for the regular
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teacher, modification of some of the academic curriculum to accommodate [the student's] disabilities, parallel
instruction to allow him to learn at his academic level, and use of aresource room. Id. at 1222.

The court, in Sacramento City $hool Dist. v. RachéH., 14 F.3d 1398 (9" Cir. 1994), cert. denied512 U.S. 1207
(1994), determined that the appropriate placement for a child with an1Q of 44 was fulttime reqgular education
with some swplementary aids and services. The court found that the academic and non-academic benefits
weighed in favor of placing the studentin full-time regular education classes. The court noted that "all of her IEP
goals could be implemented in a regular education classroom with some modification to the curriculum and with the
assistance of a part time ade.” Id. at 1401.

2. New LRE Requirements Mandated by IDEA '97

IDEA '97 fogersincrease effortsto edicate stidents with disabilities n the LRE. For example, as noted
below, the IEP Teamis to consder whether and how the child can participate in thegeneral curriculum, and the |EP
is to indicate the extent to which the student will not be with nondisabled peers. 20 U.S.C. § 1414(d)(1)(A)(i) - (iv).
Prior to IDEA '97, the| EP was to indicate the opposite - the extent the student would be educated with nondisabled
peers.

The new regulations emphaize that students with disabilities cannot be removed from age-apppriate
regular classrooms "solely becauseof needal modifications in the general curricu lum." 34 C.F.R. §
300.552(e) Additionally, a student cannot be required to demonstrate gogcific levelof performance before
being consdered for regular class pacement However, the strong preference for placementin regular education
does not meanthat a gudent must fail in the regular education environment before a more regrictive setting may be
considered. 34 C.F.R. Part 300, Appendix (App.) A, Question (Quest.) 1. Placement dedions mustbe based on
the needs ofhe studentand not on such factors as the classificationof the student, awailability of services,
"configuration of the servce delivey system,availability of spae, or administrative conveniencé. Id.

States with a funding system that distributesmoney based on the type of setting a student is in must ensure that the
funding system does not result in placements which violate the LRE requirement. In other words, states cannot use
funding reimbursement systems to reward more restrictive placements. States with no such policies must assure the
Secretary of Education that they will revise their funding mechanism as soon as feasible. 20 U.S.C. § 1412(a)(5)(B).

The law also reduces the reliance on labeling when placing students in the special education system. IDEA still
requiresthat a sudent meet one of sveral listed conditionsand, by reason thereof, require special education
services. 1d.81401(3)(A). However, IDEA '97 gives states some options to reduce the use of labels when identifying
students who are eligible for services.

First, for students aged three through nine, an additional, more br oad-based category is available. Stud ents with
"developmental delays" in physical, cognitive, communication, social/emotional or adaptive development who need
special education are also eligible for services. 20 U.S.C. § 1401(3)(B). (This definition had applied to children aged
threethrough five.) If a state adopts the definition of developmental delay, it cannot force a school to use tha term.
34 C.F.R. § 300.313(a)(2). Second, states are now allowed to provide services to students with disabilities without
labeling them at all, aslong as all eligible students receive the services to which they ar e entitled. 20 U.S.C. §
1412(a)(3)(B).

The statute also, for thefirsttime, has a definition for "supplementary aids and services" These services include
aids, services and other supports, and are to be made available in regular education classes and "other
education-related settings' to enable children with disabilities to be educated with their nondisabled peers to the
maximum extent appropriate. Id. § 1401 (29). It clarifies that these supports are to be provided in other settings, in
addition to the classroom, such as extracurricular settings. See34 C.F.R. § 300.306.

Based on the court cases discusd above, and other factors, an increasg number of children with more
severe diabilities are bemg educated in egular clases. Regudr education eachers have raied concernghat
they do not have the training or support to meet the neeals of these studebs. Parents are often concerned
because much of the discussion at | EP Team meetings about the services and supports that are needed to make the
program successful do not end up on the IEP. IDEA '97 attempts to remedy this situation, at least to some degree.

The |[EP Team must now include at |east one regular education teacher of the child, if the child isor may be
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participating in "theregular education environment.” 20 U .S.C. 8 1414(d)(1) (B). The purpose of the regular teacher's
involvement in the |EP processiis, at leastin part, to help determine behavioral strategies, supplemental aids and
services, program modifications and supports for school personnel. Id. § 1414(d)(3)(C).

As noted below, any supplemental aidsand services, program modifications and supports for the school personnel
must be listed on the IEP. 1d.8 1414(d)(1)(A)(iii). Prior to this amendment, many parents were told that the IEP was
designed to set forth the services and goals for the student and there was simply no spot on the I[EP nor any
obligation to include services to be provided to the teachers. Many times, because agreed to supportssuch as
in-service training for the teaching staff were not on the |EP, there were problems with implementation.

Because the |EP was silent, parents were also left with fewer legal safeguards. There is aremedy under IDEA for the
failure to provide a service that islisted in the IEP. See34 C.F.R. § 300.350(c). Aswill be discussed later, the
regulations implementing section 504 al so provide rights to students with disabilities inthe school setting. Based on
the definition of disability under section 504, any student classified under IDEA is also protected by section 504. The
U.S. Education Department's Office for Civil Rightsenforces section 504. It has held that the failure to implement
the services agreed to in an |[EP under IDEA is also aviolation of section 504, which it will enforce. SeeOSEP
Policy Leter to Anonymouysl8 IDELR 1037 (4/6/92). However, if the supportsare not included in the | EP, none of
these protections will readily apply.

Sec. 300.58 Genera LRE requ irements.

(a) Except as provided in Sec. 300.311(b) and (c), aState shall demonstrate to the satisfaction of the Secretary that
the State has in effect policies and procedures to ensure that it meets the requirements of Secs. 300.550-300.556.

(b) Each public agency shall ensure—

(1) That to the maximum extent appropriate, children with disabilities, including children in public or private
institutions or other care facilies, are educated with cHdren who are nondisabled and

(2) That special classes, separate schooling or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that education in regular classes
with the use of supplementary aids and services cannot be achieved satisfactorily. (Authority: 20 U.S.C. 1412(a)(5))

Sec. 300.551 Continuum of alter native placements.

(a) Each public agency shall ensure that a continuum of alternative placementsis available to meet the needs of
children with disabilities for special education and related services.

(b) The continuum required in paragraph (a) of this section must—

(1) Include the alternative placements listed in the definition of special education under Sec. 300.26 (instructio n in
regular classes, speial classes, special schools, haminstruction, and instruction in hospitals and institutions);
and

(2) Make provision for supplementary services (such as resource room or itinerant instruction) to be provided in
conjunction with regular class placement. (Authority: 20 U.S.C. 1412(a)(5))

Sec. 300.552 Placements

In determining the educational placement of a child with a disability, including a preschool child with a disability,
each public agency shall ensure that—

(a) The placement decision—

(1) Is made by a group of persons, including the parents, and other persons knowledgeabl e about the child, the
meaning of the evaluation daa, and the placement options and

(2) Ismade in conformity with the LRE provisions of this subpart, including Secs. 300.550-300.554;
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(b) The child's placement—

(1) Isdetermined at least annually;

(2) I's based on the child's |EP; and

(3) Isas close as possible to the child's home;

(c) Unless the IEP of a child with adisability requires some other arrangement, the child is educate in the sdool
that he or she would attend if nondisaldd;

(d) In sdecting the LRE, consideration is given to any potential harmful effect on the child or on the quality of
services that he or she needs; and

(e) A child with a disability isnot removed from education in age- appropriate regular classooms solely because of
needed modifications in the general curriculum. (Authority: 20 U.S.C. 1412(a)(5))

Sec. 300553 Nonacademic settings.

In providing or arranging for the provision of nonacademic and extracurricular services and activities, including
meals, recess periods, and the services and activities set forth in Sec. 300.306, each publicagency shallensure that
each child wih a disabilty participates wih nondisabla childrenin those ervices and ativities to the
maximum extentappropriate to the needs ofhat child. (Authority: 20 U.S.C. 1412(a)(5))
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