
1

Rene Thomas Folse, JD, Ph.D., Inc.
Licensed Psychologist-Attorney at Law

101 Moody Court
Thousand Oaks, California 91360 

Forensic Psychology                                   Telephone (805) 497-8200                                             Child Advocacy

Educational Psychology                    Special Education Law

                                      Facsimile (805) 370-0595              

Email rene@childpsychologist.com

www.childpsychologist.com

PAUSE4KIDS
Special Education Advocacy

Unit 2
Free and Appropriate Public Education, LRE, Aids and Services

Once a student becomes eligible for special education services, the question becomes
“what does the student get?” and “where does he/she get those services”.  A student eligible for
special education receives a “free and appropriate special education” (FAPE) together with
“related services” in the “least restrictive environment”.  To determine what is meant by these
terms, we will follow the process of looking to the federal law, then the state law, and then to any
related case that would interpret this law.

FAPE
Federal Definition.

Sec. 300.13 Free appropriate public education. 

As used in this part, the term free appropriate public education or FAPE means special education and related
services that— 

(a) Are pr ovided a t public exp ense, unde r public sup ervision and  direction, and  without charg e; 

(b) Me et the standard s of the SEA , including the re quiremen ts of this part; 

(c) Include preschool, elementary school, or secondary school education in the State; and 

(d) Are provide d in conformity with an individualized ed ucation program (IE P) that meets the requiremen ts of Secs.

300.340-300.350. (Authority: 20 U.S.C. 1401(8)) 

Sec. 300.26 Special education. 

(a) Gene ral. 

(1) As used in this part, the term special edu cation means specially designed instruction, at no cost to the parents,
to meet the unique needs of a child with a disability, including-- (i) Instruction conducted in the classroom, in the

home, in ho spitals and institutio ns, and in othe r settings; and (ii) Ins truction in physic al educatio n. 

(2) The  term include s each of the fo llowing, if it meets the re quiremen ts of paragra ph (a)(1) o f this section: (i)

Speech-language pathology services, or any other related service, if the service is considered special education rather

than a related  service und er State stand ards; (ii) Tra vel training; and  (iii) Vocatio nal educatio n. 
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(b) Individual terms defined. The term s in this definition are  defined as fo llows: 

(1) At no cost means that all specially-designed instruction is provided without charge, but does not preclude

incidental fees that are normally charged to nondisabled students or their parents as a part of the regular education

program . 

(2) Physical education-- (i) Means the development of-- (A) Physical and motor fitness; (B) Fundamental motor

skills and patterns; and (C) Skills in aquatics, dance, and individual and group games and sports (including

intramural and lifetime sports); and (ii) Includes special physical education, adapted physical education, movement

education , and moto r develop ment. 

(3) Specially-designed instruction means ad apting, as ap propriate  to the needs  of an eligible ch ild under this p art,

the content, methodology, or delivery of instruction-- (i) To address the unique needs of the child that result from the

child's disability; and (ii) To ensure access of the child to the general curri culum, so that he or she can meet the

education al standard s within the jurisdic tion of the pub lic agency that ap ply to all children . 

(4) Travel trai ning means providing instruction, as ap propriate, to children with significant cognitive disabilities,

and any other children with disabilities who require this instruction, to enable them to-- (i) Develop an awareness of

the environm ent in which they live ; and (ii) Learn  the skills necessar y to move e ffectively and safe ly from place  to

place within tha t environme nt (e.g., in schoo l, in the home, at w ork, and in the  commun ity). 

(5) Vocational education means organized educational programs that are directly related to the preparation of

individuals for paid or unpaid employment, or for additional preparation for a career requiring other than a

baccalaureate or advanced degree. (Authority: 20 U.S.C. 1401(25)) 

Sec. 300.121 Free appropriate public education (FAPE). 

(a) General. Each State must have on file with the Secretary information that shows that, subject to Sec. 300.122, the

State has in effect a policy that ensures that all children with disabilities aged 3 through 21 residing in the State have

the right to FA PE, includ ing children w ith disabilities who  have been  suspende d or expe lled from sch ool. 

(b) Req uired inform ation. The  information d escribed in  paragrap h (a) of this sectio n must—  

(1) Include a copy of each State statute, court order, State Attorney General opinion, and other State documents that

show the source of the State's policy relating to FAPE; and 

(2) Show that the policy-- (i)(A) Applies to all public agencies in the State; and (B) Is consistent with the

requirements of Secs. 300.300-300.313; and (ii) Applies to all children with disabilities, including children who have

been susp ended o r expelled fro m schoo l. 

(c) FAP E for childre n beginning a t age 3. 

(1) Each State shall ensure that-- (i) The obligation to make FAPE available to each eligible child residing in the

State begins no later than the child's third birthday; and (ii) An IEP or an IFSP is in effect for the child by that date,

in accord ance with Se c. 300.3 42(c). 

(2) If a child's third birthday occurs during the summer, the child's IEP team shall determine the date when services

under the IE P or IFS P will begin. 

(d) FAP E for childre n suspend ed or exp elled from sc hool. 

(1) A public agency need not provide services during periods of removal under Sec. 300.520(a)(1) to a child with a

disability who h as been rem oved from  his or her curr ent placem ent for 10 sc hool days o r less in that schoo l year, if

services are n ot provid ed to a child  without disab ilities who has be en similarly rem oved. 

(2) In the cas e of a child with a  disability who h as been rem oved from  his or her curr ent placem ent for more than 10
school days in that school year, the public agency, for the remainder of the removals, must- 
(i) Provide services to the extent necessary to enable the child to appropriately progress in the general
curriculum an d appropriately advance toward achieving the goals set out in the child's IEP, if the removal is-
- (A) Under the school personnel's authority to remove for not more than 10 consecutive school days as long as that

removal does not constitute a change of placement under Sec. 300.519(b) (Sec. 300.520((a)(1)); or (B) For behavior

that is not a manifestation of the child's disability, consistent with Sec. 300.524; and 
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(ii) Provide services consistent with Sec. 300.522, regarding determination of the appropriate interim alternative

educational setting, if the removal is-- (A) For drug or weapons offenses under Sec. 300.520(a)(2); or (B) Based o n a

hearing office r determina tion that maintain ing the curren t placemen t of the child is sub stantially likely to result in

injury to the child  or to others if he  or she rema ins in the current p lacement, co nsistent with Sec. 3 00.521 . 

(3)(i) School personnel, in consultation with the child's special education teacher, determine the extent to which

services are n ecessary to en able the child  to appro priately prog ress in the gene ral curriculum  and app ropriately

advance toward achieving the goals set out in the child's IEP if the child is removed under the authority of school

personnel to remove for not more than 10 consecutive school days as long as that removal does not constitute a

change o f placemen t under Sec . 300.51 9 (Sec. 30 0.520(a )(1)). 

(ii) The child 's IEP team d etermines the  extent to which  services are n ecessary to en able the child  to appro priately

progress in th e general cu rriculum and  approp riately advanc e toward a chieving the go als set out in the ch ild's IEP if

the child is rem oved be cause of be havior that ha s been de termined no t to be a man ifestation of the ch ild's disability,

consistent with S ec. 300.5 24. 

(e) Childre n advanc ing from grad e to grade. 

(1) Each State shall ensure that FAPE is available to any individual child with a disability who needs special

education  and related  services, even  though the ch ild is advanc ing from grad e to grade. 

(2) The determination that a child described in paragraph (a)(1) of this section is eligible under this part, must be

made on an individ ual basis by the group respo nsible within the child's LEA for making those d eterminations.

(Authority: 20 U.S.C. 1412(a)(1)) 

Sec. 300.304 Full educational opportunity goal. 

Each SE A shall ensure  that each pu blic agency establishes and implements a goal of providing ful l educational
opportunity to all children with disabilit ies in the area served by the public agency. (Authority: 20 U.S.C.

1412(a)(2) 

U.S. Supreme Court Opinions on FAPE

When Congress enacted IDEA, it did not use an objective measure to determine whether a
student was receiving an appropriate education. In other words, Congress did not say that all children
with disabilities have the right to services in a special education class or all students have the right to AT
or all students will make one year of progress each school year. Because every child's needs are different,
these measures are not helpful. Instead, Congress used a very general and subjective term, "appropriate."
In Board of Ed. of the Hendrick Hudson Sch. Dist. v. Rowley, 458 U.S. 176 (1982), the United States
Supreme Court set forth the standard for determining whether a student was receiving the appropriate
education required by IDEA. 

The parents of Amy Rowley, a deaf student with minimal residual hearing and excellent lip
reading skills, sought the services of a full-time interpreter in her regular classes. Amy had been provided
with an FM trainer, a teacher of the deaf for one hour per day and speech for three hours per week. Even
though Amy was missing about half of what was being discussed in class, she was very well adjusted,
was performing better than the average child in the class and was "advancing easily from grade to grade."
Id. at 184-185.

Based on these facts, the Supreme Court determined that Amy was receiving an "appropriate"
education without the sign interpreter. In reaching this opinion, the Court concluded that the
obligation to provide an appropriate education does not mean a school must provide the "best"
education or one designed to maximize a student's potential. Id. at 199.

However, the program must be based on the student's unique individual needs and be designed to
enable the student to benefit from an education. In other words, the student must be making progress. Id.
at 188, 189. More than a minimal benefit is required for the program to be appropriate. The IEP must
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confer "meaningful benefit," which means that it must provide for "significant learning."  In
determining how much benefit is enough, the student's intellectual potential must be considered. Polk v.
Central Susquehanna Intermediate Unit, 853 F.2d 171 (3rdCir. 1988), cert. denied, 488 U.S. 1030 (1989);
See Ridgewood Board of Ed. v. N.E., 30 Individuals with Disabilities Law Report (IDELR) 41 (3rdCir.
1999). In the case of a student being educated in regular classes, the Supreme Court determined that
in most cases, if the student was advancing from grade to grade with the benefit of supportive
services, the student was receiving an appropriate education. Rowleyat 203. This is the “Chevrolet”
standard.

Noting the importance of the procedural safeguards for developing a student's program, the
Court developed a two-part test to determine if the program was appropriate. The test comes
down to these questions: First, did the school comply with IDEA's procedures? Second, was the
IEP reasonably calculated to enable the child to benefit from his or her educational program? In
answering this second question, the Supreme Court cautioned that lower courts should not substitute their
view of appropriate educational methodology for that of the educational experts. The Court ruled that
once a lower court "determines that the requirements of [IDEA] have been met, questions of
methodology are for resolution by the States. Id. at 206-208.

Not surprisingly, these standards on maximization of potential and educational methodology set
by the Supreme Court have been the subject of an incredible amount of litigation.

     Florence County Sch. Dist. Four v. Carter, ___ U.S. ___ (1993) After respondent Shannon Carter, a
student in petitioner public school district, was classified as learning disabled, school officials met with
her parents to formulate an individualized education program (IEP), as required under the Individuals
with Disabilities Education Act (IDEA), 20 U.S.C. 1400 et seq. Shannon's parents requested a hearing
to challenge the proposed IEP's appropriateness. In the meantime, Shannon's parents enrolled her
in Trident Academy, a private school specializing in educating children with disabilities. After the
state and local educational authorities concluded that the IEP was adequate, Shannon's parents filed this
suit, claiming that the school district had breached its duty under IDEA to provide Shannon with a "free
appropriate public education," 1401(a)(18), and seeking reimbursement for tuition and other costs
incurred at Trident . The District Court ruled in the parents' favor, holding that the proposed IEP
violated IDEA, and that the education Shannon received at Trident was "appropriate" and in substantial
compliance with IDEA's substantive requirements, even though the school did not comply with all of the
Act's procedures. In affirming, the Court of Appeals rejected the school district's argument that
reimbursement is never proper when the parents choose a private school that is not approved by
the State or that does not comply with all of the requirements of 1401(a)(18).Held: A court may
order reimbursement for parents who unilaterally withdraw their child from a public school that
provides an inappropriate education under IDEA and put the child in a private Page II school that
provides an education that is otherwise proper under IDEA, but does not meet all of 1401(a)(18)'s
requirements.

Does IDEA 1997 Amendments Possibly Change the Chevrolet Standard?

While IDEA still requires an "appropriate" education, findings in the new statute may expand a
school's obligation to children. Significantly, Congress found that the education of children with
disabilities can be made more effective by supporting development of school personnel to ensure
that children "have the skills and knowledge necessary to enable them-- 

· to meet developmental goals and, to the maximum extent possible, those challenging

expectations that have been established for all children; and
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· to be prepared to lead productive, independent, adult lives, to the maximum extent possible." 

20 U.S.C. §§ 1400(c)(5)(E)(emphasis added). 

Congress stressed that an appropriate education should meet students' unique needs and "prepare them
for employment and independent living." Id. §§ 1400(d)(1)(A). States must, commencing July 1, 1998,
develop goals for the performance of children with disabilities which will promote this requirement. Id.
§§ 1412(a)(16)(A)(i).  The U.S. Department of Education, in the commentary to its proposed
regulations implementing IDEA ‘‘97, stressed:

This change represents a significant shift in the emphasis of [IDEA]-to an outcome oriented
approach that focuses on better results for children with disabilities rather than on simply
ensuring their access to education. Federal Register, p. 55029, 10/22/97 (emphasis added).

The comments to the final regulations reaffirm this position:

Therefore, it is correct to state that the 1997 amendments [to IDEA] place greater emphasis on a
results-oriented approach related to improving educational results for disabled children than was
true under prior law. Federal Register, p. 12538, 3/12/99.

Therefore, in determining whether a student is benefitting from an education, the analysis cannot be
limited to academic achievement. Even if a student is making significant academic progress, that can no
longer be the end of the inquiry. By adding that the purpose of IDEA is to prepare students for
employment and independent living, Congress took what already applied during the transition
years and applied it to students of all ages. IDEA ‘‘97 expands the question of what the purpose of
an education is.

ANALYSIS UNDER SECTION 504

If the Rowleys brought their case under Section 504, would they have obtained the interpreter?
Section 504 prohibits discrimination in any program or activity receiving federal financial assistance. In
relevant part, the law states:

No otherwise qualified individual with a disability ... shall, solely by reason of her or his
disability, be excluded from the participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance or under any
program or activity conducted by [the U.S. government]. 29 U.S.C. §§ 794(a).

Section 504 has its own definition of FAPE:

The provision of regular or special education and related aids and services that (i) are designed to
meet individual educational needs of handicapped [current regulations still use the term
““handicapped””] persons as adequately as the needs of nonhandicapped persons are met
and (ii) are based on adherence to procedures [under these provisions]. 34 C.F.R. §§
104.33(b)(1).

This definition is significantly different from IDEA’’s because it is drawn from Section 504's anti-
discrimination background.
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Why didn’’t the Rowleys add a claim under Section 504 when they brought their case? A little history
may help. The Rowleys were not the only ones who failed to look to Section 504 for assistance in
special education cases. Section 504 seemed to be the forgotten orphan. Although Section 504 was
passed in 1973, the regulations did not come out in final form until 1977, soon before IDEA went into
effect in 1978. Because of their similarity, and the perceived greater rights under IDEA, Section
504 was rarely invoked.

In our view, it was not until the 1990 passage of the Americans with Disabilities Act that Section 504
began to get much attention. Additionally, two memoranda from the U.S. Department of Education
around this time increased interest in Section 504. First, was a policy memorandum from the Office for
Civil Rights (OCR), which enforces Section 504, explaining the differences between IDEA and Section
504. OCR Senior Staff Memorandum, EHLR 307:01 (OCR 10/24/88). Second, was a joint memorandum
from OCR and the Office of Special Education and Rehabilitative Services (OSERS), which enforces
IDEA, on the interplay between Section 504 and IDEA for students with attention deficit disorder. U.S.
Department of Education Joint Policy Memorandum, 18 IDELR 116 (9/16/91).

Another limit to the use of Section 504 may be a Supreme Court decision which can be viewed as the
Section 504 equivalent of Rowley. That case, Southeastern Community College v. Davis, 442 U.S. 397
(1979), upheld a college’’s decision not to allow an individual with a hearing impairment to enroll in an
associate’’s degree program in nursing. The Court held that the individual was not a qualified individual with
a disability because she could not meet the technical standards for admission into the college’’s program, as
required by 34 C.F.R. §§ 104.3(k)(2).

At issue was the Court’’s interpretation of Section 504 regulations applicable to colleges, not those
applicable to elementary and secondary schools. Dicta in the decision, however, has been read by many to
build in a reasonable accommodation requirement (or limitation) to all of Section 504. The relevant language
from the Court’’s opinion is:

If [the Section 504] regulations were to require substantial adjustments in existing programs
beyond those necessary to eliminate discrimination against otherwise qualified individuals, they
would do more than clarify the meaning of §§ 504. Instead they would constitute an unauthorized
extension of the obligations imposed by [Section 504]. 442 U.S. at 410 (emphasis added).

A subsequent Supreme Court decision, Alexander v. Choate, 469 U.S. 287 (1985), reaffirmed this perception.
The Court found that reducing annual inpatient hospital stays under Medicaid did not violate Section 504,
even though individuals with disabilities were disproportionately affected. The Court relied on Davis for the
proposition that ““[s]uch a ‘‘fundamental alteration [advocated by plaintiffs] in the nature of the program’’
was far more than the reasonable modifications the statute or the regulations required.”” 469 U.S. at 300
(quoting Davis, 442 U.S. at 410).

OCR was confronted with this interpretation several years ago. OCR Policy Letter to Zirkel, 20 IDELR 134
(8/23/93). Professor Zirkel asked whether OCR recognized that Section 504's FAPE standard ““implicitly
incorporates a reasonable accommodation, reasonable modification, or other such cost-conscious
limitation.”” Id. at 135. If not, how does such an interpretation square with the Supreme Court’’s decisions
in Davis and Alexander? He urged OCR to read such a limitation into Section 504's FAPE requirements to
more accurately reflect Congressional intent ““as decided by appropriate judicial authority.”” Id. at 136.
OCR’’s response was a surprise:
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The key question in your letter is whether OCR reads into that Section 504 regulatory
requirement for a (FAPE) a ““reasonable accommodation”” standard, or other similar
limitation. The clear and unequivocal answer to that is no. Id. (emphasis added)

As support, OCR reviewed the regulatory history, noting the regulation was subject to Congressional
review and received no objections. Accordingly, it is OCR’’s opinion

that the FAPE requirement in the Section 504 regulation does reflect congressional intent. Since
that time there have been no actions by the Congress, the Federal courts, or the agencies and
administrative tribunals of the executive branch that would require OCR to modify §§ 104.33, or
its interpretation thereof, to allow for some limitation of the FAPE guarantee. Id.

OCR reviewed other sections of this regulation, noting the provisions governing employment, as
well as those governing higher education and vocational education, include a ““reasonable
accommodation”” limitation. The provisions governing elementary and secondary education do
not. OCR concluded this was intentional:

We conclude therefore that the regulation writers intended to create a different standard for
elementary and secondary students than for employees or postsecondary/vocational
students. Id.

OCR carefully distinguished Davis and Alexander. First, the provisions interpreted in those cases were
not those applicable to elementary and secondary education. And, as noted above, those provisions do not
include the reasonable accommodation limitation. Second, OCR concluded that the caution in Davis that
the Section 504 regulations should not ““require substantial adjustments to existing programs beyond
those necessary to eliminate discrimination,”” 442 U.S. at 410, ““has no impact on 34 C.F.R. §§
104.33(a) because that section does not require changes beyond those necessary to eliminate
discrimination.”” Zirkel at 137. OCR continued:

If a school district is meeting the needs of children without disabilities to a greater extent
than it is meeting the needs of children with disabilities, discrimination is occurring. By
meeting the educational needs of children with disabilities as adequately as it meets the
needs of other children, the school district is eliminating discrimination, and even
substantial modifications required to bring about this result are not suspect under the
Davis decision. Id. (emphasis added).

Similarly, OCR distinguished a series of lower court cases cited by Professor Zirkel:

Those cases that determine what a school district must provide to an elementary or secondary
student with a disability under Section 504 restate the Davis interpretation: Section 504 is a
statute that prohibits discrimination, rather than requiring affirmative action to overcome a
student's disability. ... This coincides with OCR’’s interpretation set forth above that the FAPE
regulation requires school districts to meet the individual needs of all students to the same extent,
though not necessarily by providing the same programs or services. Id.
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Finally, OCR determined that its investigations under Title II of the ADA would be governed by the same
standard because ““Title II shall not be construed to apply a lesser standard than the standards applied
under”” Section 504. Id. at 137-38.

ANALYSI S OF ROWLEY IN LIGHT OF THIS SECTION 504 STANDARD

How does this apply to our analysis of Rowley? We believe the OCR opinion letter would require the
school district, under Section 504, to provide Amy an individual sign interpreter under an analysis similar
to the district court’’s in Rowley.

The district court ruled for the family, finding the school district did not provide a FAPE to Amy. Even
though the case was brought under IDEA, the court relied on Section 504's definition of FAPE. As noted
above, under Section 504 a FAPE is defined as:

The provision of regular or special education and related aids and services that (i) are designed to
meet individual educational needs of handicapped persons as adequately as the needs of
nonhandicapped persons are met and (ii) are based on adherence to procedures [under these
provisions]. 34 C.F.R. §§ 104.33(b)(1).

The court set up three possible tests to determine whether a student was receiving a FAPE under this
definition. The first two tests were:

An ““appropriate education”” could mean an ““adequate”” education that is, an education
substantial enough to facilitate a child’’s progress from one grade to another and to enable
him or her to earn a high school diploma. An ““appropriate education”” could  also mean
one which enables the handicapped child to achieve his or her full potential. 438 F.Supp. at
534.

Notably, the first standard sounds very similar to the standard ultimately adopted by the Supreme Court
under IDEA. The district court rejected these two options and found a middle ground:

Between those two extremes, however, is a standard which I conclude is more in keeping with
the regulations, with the Equal Protection decisions which motivated the passage of the Act, and
with common sense. This standard would require that each handicapped child be given an
opportunity to achieve his full potential commensurate with the opportunity provided to
other children. Id.

The court noted that using this standard would not be easy.

It requires that the potential of the handicapped child be measured and compared to his or
her performance, and that the resulting differential or ““shortfall”” be compared to the
shortfall experienced by non-handicapped children. Id.

This standard sounds remarkably similar to OCR’’s interpretation of the meaning of FAPE under Section
504.

Applying this standard to Amy, the court held the school district had not provided Amy with a FAPE.
The court found the district established that while ““Amy is receiving an ‘‘adequate’’ education, since



9

she performs better than the average child in her class and is advancing easily from grade to grade,”” it
established little more. Id. at 534. Again, for the Supreme Court, this was enough under IDEA. However,
the district court noted Amy, who was very bright, understood considerably less of what went on in class
than if she were not deaf. Accordingly, she was ““not learning as much, or performing as well
academically, as she would without”” her disability. Id. at 532. The court noted Amy’’s educational
shortfall is greater than that of her peers and is inherent in her disability. ““It is precisely the kind of
deficiency which the Act addresses in requiring that every handicapped child be given an appropriate
education.”” Id at 535. Therefore, the court mandated the services of an interpreter.

Noting that ““this case is about Amy,”” the Second Circuit affirmed, but limited its decision to the facts
of her case. Rowley v. Bd. of Ed. of Hendrick Hudson, 632 F.2d 945 (2d Cir. 1980). The Second Circuit
agreed with the district court that Amy needed ““a sign language interpreter in her classroom to enable
her to have the same educational opportunity as her classmates.”” Id. Again, this standard is very similar
to OCR’’s interpretation of Section 504. Holding IDEA had its own definition of appropriate, the
Supreme Court reversed. The Supreme Court refused to follow the analysis of appropriate based on
Section 504, established by the lower courts, and set out its own test for appropriate based on
IDEA. However, why wouldn’’t the lower courts’’ interpretations of Section 504's definition of
FAPE still be good law in a case brought under Section 504 instead of IDEA?

Given the similarities between the standard established by the district court and the Second Circuit, based
on their interpretation of the Section 504 regulation, and that established by OCR, it is very likely that
Amy would be entitled to her interpreter under Section 504. The test established under Section 504 is to
eliminate discrimination, which is defined as equalizing educational opportunity based on one’’s
disability. In such cases, even substantial modifications to a program may be required. For a student such
as Amy, therefore, who is missing a significant amount of material each day because of her disability,
whether she is receiving passing grades would be irrelevant to whether she was receiving a FAPE under
Section 504.

Other Language in the Federal Regulations implementing the 1997 amendmenst may help
overcome Rowley as follows:

Appendix A to Part 300 -   Notice of Interpretation

Authority: Part B of the Individua ls with Disabilities Education Act (20 U .S.C. 1401, et seq.), unless otherw ise

noted. 

Introduction

The IEP requirements under Part B of the IDEA emphasize the importance of three core concepts: (1) the
involvement and progress of each child with a disability in the general curriculum including addressing the

unique needs that arise out of the child’s disability; (2) the involvement of parents and students, together with regular

and special education personnel, in making individual decisions to support each student’s (child’s) educational

success, and  (3) the prep aration of stud ents with disab ilities for employm ent and othe r post-schoo l activities. 

The first three sections of this Appendix (I-III) provide guidance regarding the IEP requirements as they relate to the

three core concepts described above. Section IV addresses other questions regarding the development and content of

IEPs, including questions about the timelines and responsibility for developing and implementing IEPs, participation

in IEP me etings, and IE P conten t. Section IV  also addr esses questio ns on other se lected req uirements un der IDE A. 

I. Involvement and Progress of Each Child With a Disability i n the General Curriculum 
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In enacting the IDEA Amendments of 1997, the Congress found that research, demonstration, and practice
over the past 20 years in special education and related disciplines have demonstrated that an effective
educational system now and in the future must maintain high academic standards and clear performance
goals for children with disabilities, consistent with the standards and expectations for all students in the

educational system, and provide for appropriate and effective strategies and methods to ensure that students who are

children with disabilities have maximu m opportunities to  achieve those standards and goals. [Section

651(a)(6)(A) of the Act.] 

Accordingly, the evaluation and IEP provisions of Part B place great emphasis on the involvement and progress
of children w ith disabilities in the general curriculum. (The  term ``general curriculum,’’ as used  in these
regulat ions, including this A ppendix, refers to the curric ulum tha t is used with nond isabled children.)  

While the Act and regulations recognize that IEP teams must make individualized decisions about the special

education and related services, and supplementary aids and services, provided to each child with a disability, they are

driven by IDEA’s strong preference that, to the maximum extent appropriate, children with disabilit ies be
educated in regular classes with their nondisab led peers with appropriate supplementary  aids and services. 

In many cases, children with disabilities will need appropriate supports in order to successfully progress in the

general curr iculum, partic ipate in State an d district-wide a ssessment pr ograms, ac hieve the me asurable go als in their

IEPs, and  be educa ted together  with their nond isabled pe ers. Accor dingly, the Act requires the IEP team to
determine, and the public agency to [FR Page 12471] provide, the accommodations, modifications, supports,
and supplementary aids and services, needed by each child with a disability to successfully be involved in and
progress in the general curriculum achieve the goals of the IEP, and successfully demonstrate his or her
competencies in State and district-wide assessments. 

1. What are the major Part B IEP requirements that govern the involvement and progress of children with disabilities

in the general curriculum? 

Present Levels of Educational Performance 

Section 30 0.347(a )(1) require s that the IEP  for each child  with a disability includ e ``* * * a statement of the  child’s

present levels of educational performance, including--(i) how the child’s disability affects the child’s involvement

and pro gress in the gene ral curriculum ; or (ii) for presc hool childr en, as appr opriate, ho w the child’s disa bility

affects the child’s p articipation in a pprop riate activities * * *’’ (``App ropriate ac tivities’’ in this context refer s to

age-relevant developmental abilities or milestones that typically developing children of the same age would be

performing or would have achieved.) 

The IEP team’s determination of how each child’s disability affects the child’s involvement and progress in the

general curr iculum is a prim ary conside ration in the de velopme nt of the child’s IE P. In assessing  children with

disabilities, school districts may use a variety of assessment techniques to d etermine the extent to which these

children can be involved and progress in the general curriculum, such as criterion-referenced tests, standard

achievem ent tests, diagno stic tests, other tests, or  any comb ination of the ab ove. 

The purpose of using these assessments is to determine the child’s present levels of educational performance
and areas of need arising from the child’s disability so that approaches for ensuring the child’s involvement
and progress in the general curriculu m and any needed adaptations or modifications to that curri culum can
be identified. 

Measurable A nnual Goals, including B enchmarks or Sho rt-term objectives 

Measurable annual goals, including benchmarks or short-term objectives, are critical to the strategic planning

process used to develop and implement the IEP for each child with a disability. Once the IEP team has developed

measurable annual go als for a child, the team (1) can deve lop strategies that will be most effective in realizing those
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goals and (2) must develop either measurable, intermediate steps (short-term objectives) or major milestones

(benchm arks) that will enab le parents, stud ents, and ed ucators to m onitor pro gress during th e year, and, if

approp riate, to revise the  IEP co nsistent with the stud ent’s instructional n eeds. 

The strong emphasis in Part B on linking the educational program of children with disabilities to the general

curriculum is re flected in Sec . 300.34 7(a)(2), wh ich requires th at the IEP in clude: 

a statement o f measurab le annual go als, including b enchmark s or short-term  objectives , related to--(i)

meeting the child’s needs that result from the child’s disability to enable the child to be involved in and

progress in th e general cu rriculum; and  (ii) meeting eac h of the child’s o ther educa tional needs  that result

from the child ’s disability.

As noted a bove, eac h annual go al must include  either short-term  objectives  or bench marks. T he purpo se of both is to

enable a child’s teacher(s), parents, and others involved in developing and implementing the child’s IEP, to gauge, at

intermediate times during the year, how well the child is progressing toward achievement of the annual goal. IEP

teams may continue to develop short-term instructional objectives, that generally break the skills described in the

annual goal down into discrete components. The revised statute and regulations also provide that, as an alternative,

IEP team s may deve lop benc hmarks, whic h can be tho ught of as des cribing the am ount of pro gress the child is

expected to make within specified segments of the year. Generally, benchmarks establish expected performance

levels that allow fo r regular che cks of prog ress that coinc ide with the rep orting perio ds for inform ing parents o f their

child’s progress toward achieving the annual goals. An IEP team may use either short term objectives or benchmarks

or a com bination of the  two depe nding on the  nature of the an nual goals an d the need s of the child. 

Special Educa tion and Related Serv ices and Supplem entary Aids and Services 

The req uirements reg arding servic es provid ed to add ress a child’s pr esent levels of e ducationa l performa nce and to

make pro gress toward  the identified go als reinforc e the emphasis on progress in the general curric ulum, as well
as maximizing the extent to which children with disabilities are educated with nondisabled children. Section

300.34 7(a)(3) re quires that the IE P include: 

a statement of the special education and related services and supplementary aids and services to be provided

to the child, or on behalf of the child, and a statement of the program modifications or supports for school

personnel that will be provided for the child-- (i) to advance appropriately toward attaining the annual

goals; (ii) to be involved and progress in the general curriculum * * * and to participate in extracurricular

and other n onacad emic activities; an d (iii) to be ed ucated and  participate w ith other childre n with

disabilities and nondisabled children in [extracurricular and other nonacademic activities] * * * [Italics

added .]

Extent to Which Child Will Participate With Nondisabled Children 

Section 30 0.347(a )(4) require s that each child ’s IEP includ e ``An explan ation of the exte nt, if any, to which the c hild

will not participate with nondisabled children in the regular class and in [extracurricular and other nonacademic]

activities * * *’’ This is consistent with the least restrictive environment (LRE) provisions at Secs. 300.550-300.553,

which includ e requirem ents that: 

(1) each c hild with a disab ility be educate d with nond isabled child ren to the ma ximum exte nt approp riate

(Sec. 300 .550(b) (1)); 

(2) each child with a disability be removed from the regular educational environment only when the nature

or severity of the child’s disability is such that education in regular classes with the use of supplementary

aids and services cannot be achieved satisfactorily (Sec. 300.550(b)(1)); and 

(3) to the ma ximum exte nt approp riate to the child ’s needs, eac h child with a d isability participa tes with

nondisabled children in nonacademic and extracurricular services and activities (Sec. 300.553).
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All services and educational placements under Part B must be individually determined in light of each child’s unique

abilities and ne eds, to reaso nably prom ote the child’s e ducationa l success. Plac ing children w ith disabilities in this

manner sho uld enable  each disab led child to m eet high exp ectations in the futu re. 

Although Part B requires that a child with a disability not be removed from the regular educational
environment if the child’s education can be achieved satisfactorily in regular classes with the use of
supplementary  aids and services, Part B’s L RE pr inciple is intended to ensure that a child w ith a disability is
served in a setting where the child can be educated successfully. Even though IDEA does not mandate regular

class placement for every disabled student, IDEA presumes that the first placement option considered for each

disabled student by the student’s placement team, which must include the parent, is the school the child would attend

if not disabled, with appropriate supplementary aids and services to facilitate such placement. Thus, before a

disabled child can be placed outside of the regular educational environment, the full range of supplementary aids and

services that if provided would facilitate the student’s placement in the regular classroom setting must be considered.

Following that consideration, if a determination is made that particular disabled student cannot be educated

satisfactorily in the regular educational environment, even with the provision of appropriate supplementary aids and

services, that student then could be placed in a setting other than the regular classroom. Later, if it becomes apparent

that the child’s IEP can be carried out in a less restrictive setting, with the provision of appropriate supplementary

aids and services, if needed, Part B would require that the child’s placement be changed from the more restrictive

setting to a less restrictive setting. In all cases, placement decisions must be individually determined on the basis of

each child’s a bilities and nee ds, and no t solely on factor s such as categ ory of disab ility, significance of disa bility,

availability of special education and related services, configuration of the service delivery system, availability of

space, or a dministrative c onvenienc e. Rather, ea ch student’s IE P forms the  basis for the p lacement d ecision. 

Further, a stud ent need no t fail in the regular clas sroom b efore ano ther placem ent can be c onsidered . Converse ly,

IDEA d oes not require that a student demonstrate achievement of a specific performance level as a
prerequisite for placement into a regular classroom. [FR Page 12472] 

Why methodology belongs in your Child's IEP and must be discussed.

In 1997 , Congress  passed the  1997 a mendm ents to IDE A, the Individ uals with Disab ilities Educatio n Act, which is

the law guaranteeing educational rights to children with disabilities. In 1999, the Federal Department of Education

issued its regulations which give the details to implement the law. State rules cannot restrict a right protected by

Federal law . 

One of the most important changes in recent Federal law deals with methodology. As background, twenty years

ago the U.S. Supreme Court issued an opinion interpreting the prior law, in which it stated that as long as the school

district had a re asonable  methodo logy leading to  a student's prog ress, the pare nts could no t require the sc hool to

adopt a different method . Schools often interpreted this decision to  say that the parents could not discuss

methodo logy at an IEP  meeting, eve n when the sch ools had n o method ology. 

In 1997 Congress found that the implementation of IDEA was impeded by low expectations, and an
insufficient focus on applying replicable research on proven methods of teaching and learning for children
with disabilities. 20 U.S.C. sec 1400 (c) (4). 

The 1997 reauthorization of IDEA and the 1999 regulations eliminated the schools' misinterpretation by
specifically including methodology as part of the instruction individualized for the student. The 1997 act

defines "Special Education" as "Specially designed instruction, at no cost to the parents, to meet the unique needs of

a child with disa bilities. 20 U .S.C. sec. 14 01 (25) . The 19 99 regulatio ns further define d instruction a s follows: 

"Sec. 300.26 Special education. 
(a) General. (1) As used in this part, the term special education means specially designed instruction, at no cost to the

parents, to m eet the unique  needs of a c hild with a disab ility, including-- 
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(i) Instruction co nducted in  the classroo m, in the hom e, in hospitals an d institutions, and  in other settings; 

(3) Specially-designed instruction means adapting, as appropriate to the needs of an eligible child under this part,
the content, methodology, or delivery of instruction-- 

(i) To address the unique needs of the child that result from the child's disability; and 

(ii) To ensure access of the child to the general curriculum, so that he or she can meet the educational standards

within the jurisdic tion of the pub lic agency that ap ply to all children ."

This section is one of the most important clarifications of the law. It means parents can discuss the content,
methodology and delivery of the education, and not leave the details to the school to work out 6 months into a
9 month school year . Methodology may be more important to children with autism and language disorders
than any other facet of their progr am. Beware of school districts which cling to the old evasions and will not

discuss methodology at the IEP meeting on the basis that the state regulations are silent on the issue. Under the

supremacy clause of the U.S. Constitution, State regulations cannot take away a Federal right. Insist the IEP team

discuss meth odolog y and state their re asons in writing. 

To ena ble the definitio n of method ology, the 19 99 Fed eral regulation s specify: 

"Sec. 300.347 Content of IEP. 
(a) Gene ral. The IE P for each  child with a disa bility must include --... 

(3) A statement of the special education and related  services and  suppleme ntary aids and  services to be  provided  to

the child, or on behalf of the child, and a statement of the program, modifications or supports for school personnel

that will be pro vided for the  child-- 

(i) To ad vance ap propriate ly toward attainin g the annual go als; 

(ii) To be  involved an d progre ss in the genera l curriculum in a ccordan ce with para graph (a)(1 ) of this section an d to

participate in extracurricular and other nonacademic activities; and 

(iii) To be educated and participate with other children with disabilities and nondisabled children in the activities

described  in this section."

Appendix A to the regulations also reiterates that the IEP must address how the child will be involved in and

progress in the general school curriculum and what special education and other services and supports must be

described  in the IEP. 

Methodology is also described in the commentary filed with the Federal regulations:  
With regard to the definition of "specially designed instruction,'' some changes should be made. The committee

reports to Pub. L. 105-17 make clear that specific day-to-day adjustments in instructional methods and approaches

are not normally the sort of change that would require action by an IEP team. Requiring an IEP to include such a

level of detail wo uld be ov erly-prescriptiv e, impose c onsiderab le unnecessa ry administrative  burden, an d quite

possibly be seen as encouraging disputes and litigation about rather small and unimportant changes in instruction.

There is, however, a reasonable distinction to be drawn between a mode of instruction, such as cued speech, which

would be the basis for the goals, objectives, and other elements of an individual student's IEP and should be reflected

in that student's IEP, and a day-to-day teaching approach, i.e., a lesson plan, which would not be intended to be

included in a  student's IEP . 

Case law recognizes that instructional methodology can be an important consideration in the context of what

constitutes an a pprop riate educa tion for a child w ith a disability. At the sa me time, these courts have indicated that
they will not substitute a parentally- preferred methodology for sound educational programs developed by
school personnel in accordance with the procedural requirements of the IDEA to meet the educational needs
of an individual child with a disability.  
In light of the legislative history and case law, it is clear that in developing an individualized education there are
circumstances in which the particular teaching methodology that will be used is an integra l part of w hat is
"``indivi dualized'' about a student's education and, in those circumstances will need to be discussed at the
IEP  meeting and incorporated into the student's IEP. For example, for a child with a learning disability who has

not learned to read using traditional instructional methods, an appropriate education may require some other

instructional strate gy. 

Other students' IEPs may not need to address the instructional method to be used because specificity about

methodology is not necessary to enable those students to receive an appropriate education. There is nothing in the
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definition of ` s̀pecially designed instruction'' that would require instructional methodology to be addressed in the

IEPs of students who do not need a particular instructional methodology in order to receive educational benefit. In

all cases, whether methodology would  be addressed in an IEP w ould be an IEP team decision. 
Other changes to the definition of "specially designed instruction'' are not needed. The distinction between

accommodations that change the general curriculum and those that do not, as one commenter requests, would be

difficult to make because of the individualized nature of these determinations. Regardless of the reasons for the

accommodation or modification, it must be provided if necessary to address the special educational needs of an

individual 

student.

Federal Register: March 12, 1999 (Volume 64, Number 48), page 12552; but see H. Rep. No. 105-95 (1997, pp.

105-19 5). 

The 1997 IDEA and the 1999 regulations do more than say that an IEP is setting the annual goals. The IEP team,

which includes the parents, must determine the how, how the child will meet those goals. The schools cannot say

"leave it to the sc hools to figure  it out has the scho ol year elaps es." The  IEP mu st specify the mo difications, sup ports

and services, and the "Special Education," which includes methodology. Mr Cohen also made the point that

regulation 300.121(e) states that each State shall ensure that a free, appropriate public education is available to any

individual child with a disability who needs special education and related services even the child is advancing from

grade to gr ade. 

You should note one other place in the regulations regarding methodology, and that concerns meetings. The

language o f the statute is a little more  problem atic, but still consisten t with the comm entary abo ve. 

Sec. 300.501 Opportu nity to examine records; par ent part icipation in  meetings. 

(a) General. The  parents of a child with a disability must be  afforded, in acc ordance with the proc edures of Secs.

300.56 2-300.5 69, an  op portunity to-- 

(1) Inspec t and review a ll education re cords with re spect to-- 

(i) The identification, evaluation, and educational placement of the child and 

(ii) The provision of FAPE to the child; and

(2) Particip ate in meetings  with respect to  -- 

(i) The identification, evaluation, and educational placement of the 

child; and 

(ii) The provision of FAPE to the child.

(b) Pare nt participatio n in meetings. 

(1) Each public agency shall provide notice consistent with Sec. 300.345(a)(1) and (b)(1) to ensure that parents of

children with d isabilities have the  opportu nity to participa te in meetings d escribed in  paragrap h (a)(2) of this se ction. 

(2) A meeting does not include informal or unscheduled conversations involving public agency personnel and
conversations on issues such as teaching methodology, lesson plans, or coordination of service provision if those
issues are not addressed in the child's IEP. A meeting also does not include preparatory activities that public agency

personne l engage in to d evelop a p roposal o r response  to a parent p roposal tha t will be discusse d at a later me eting. 

(c) Paren t involvemen t in placeme nt decisions. (1 ) Each pu blic agency sh all ensure that the  parents of ea ch child

with a disability are members of any group that makes decisions on the educational placement of their child.

Although the  schools ca n have secre t meetings, they ca nnot implem ent a change  in methodo logy if method olgy is

addressed in the IEP. Given the placement of the words "teaching methodolgy" in the contest of lesson plans, and the

discussion of methodology in the definitions and commentary cited above, this regulation seems to limit the extent

schools can co-opt the methodology choices. The regulation lends support for the idea expressed in the commentary

that some m ethodolo gy issues are so im portant that the y need to be  specified in the  IEP itself. If the m ethodolo gy is

important enough to be in the IEP, schools cannot conduct secret "methodolgy meetings" to undermine the

effectiveness o f a method c hosen by the  IEP team . The top ics of the inform al, school-on ly meetings are lim ited to

lesson plans , coordina tion of service s and such. 
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The U .S. District Co urt for the No rthern District o f Illinois also discu sses method ology in the ca se of T.H. v. the
Palatine School District, a copy of which can be found on the 

WrightsLaw web library.

The court stated that the school's argument that it had the right to choose methodolgy was not valid since the school

district had no methodo logy. The U .S. Suprem e Court d ecision of Rowley could only apply if the school had chosen

and imple mented a m ethodolo gy calculated  to enable the  student to ma ke appro priate pro gress. 

What happens if the School District has a higher standard for all students, is
it discriminatory to not have that standard for special education kids?

Often school districts have set policy for their own general education programs that aspires to “maximize

potential” for all children, or words to this effect.  Look carefully at this policy material, including statements made

on public websites, and statements made during WASC accreditation visitations. If this sets a higher standard than

Rowley, it may be discriminatory to apply the lower Rowley standard for special education students.  504 requires

that handica pped ch ildren have a n equal ed ucational op portunity.

Related Services

Federal Regulation
Sec. 300.24 Related services. 

(a) General. As used in this part, the term related services means transportat ion and such developmental,
corrective, and other supportive services as are required to assist a child with a disability to benefit from
special education, and includes speech- language pathology and audiology services, psychological services,
physical and occupational therapy, recreation, including therapeutic recreation, early identification and
assessment of disabiliti es in children, counseling services, including rehabilitation counseling, orientation and
mobility services, and medical services for diagnostic or evaluation purposes. The term also includes school

health service s, social work services in schools, an d parent co unseling and  training. 

(b) Individual terms defined. The term s used in this defin ition are define d as follows: 

(1) Audiology includes-- (i) Identification of children with hearing loss; (ii) Determination of the range, nature, and

degree of hearing loss, including referral for medical or other professional attention for the habilitation of hearing;

(iii) Provision of habilitative activities, such as language habilitation, auditory training, speech reading (lip-reading),

hearing evaluation, and speech conservation; (iv) Creation and administration of programs for prevention of hearing

loss; (v) Counseling and guidance of children, parents, and teachers regarding hearing loss; and (vi) Determination
of children's needs for group and individual amplification, selecting and fitting an appropriate aid, and
evaluating the effectiveness of amplification. 

(2) Counseling services means services provided by qualified social workers, psychologists, guidance counselors, or

other qualified  personne l. 

(3) Early identificat ion and assessment of disabilities in children means the implementation of a formal plan for

identifying a disab ility as early as possib le in a child's life. 

(4) Medical services means services provided by a licensed physician to determine a child's medically related

disability that results in the  child's need for  special edu cation and  related servic es. 
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(5) Occupational therapy -- (i) Means se rvices prov ided by a q ualified occu pational ther apist; and (ii) Inc ludes--

(A) Impr oving, developing or restoring functions impaired or lost through illness, injur y, or deprivation; (B)
Improving abil ity to perform tasks for independent functioning if functions are impaired or lost; and (C)

Preventing , through ear ly intervention, initial o r further impa irment or loss  of function. 

(6) Orientation and mobility services-- (i) Means services provided to blind or visually impaired students by

qualified pe rsonnel to en able those stu dents to attain syste matic orienta tion to and sa fe movem ent within their

environments in school, home, and community; and (ii) Includes teaching students the following, as appropriate: (A)

Spatial and environmental concepts and use of information received by the senses (such as sound, temperature and

vibrations) to establish, maintain, or regain orientation and  line of travel (e.g., using sound at a traffic light to cross

the street); (B) To use the long cane to supplement visual travel skills or as a tool for safely negotiating the

environment for students with no available travel vision; (C) To understand and use remaining vision and distance

low vision aid s; and (D) O ther conce pts, technique s, and tools. 

(7) Parent counseling and training means-- (i) Assisting parents in understanding the special needs of their child;

(ii) Providing parents with information about child development; and (iii) Helping parents to acquire the necessary

skills that will allow them  to suppo rt the impleme ntation of their ch ild's IEP or IF SP. 

(8) Physical therapy means serv ices provid ed by a qu alified physical the rapist. 

(9) Psychological services includes-- (i) Administering psychological and educational tests, and other assessment

proced ures; (ii) Interpre ting assessmen t results; (iii) Obtainin g, integrating, and  interpreting info rmation ab out child

behavior  and cond itions relating to lea rning; (iv) Co nsulting with other  staff membe rs in planning sc hool pro grams to

meet the special needs of children as indicated by psychological tests, interviews, and behavioral evaluations; (v)

Planning and managing a program of psychological services, including psychological counseling for children and

parents; and  (vi) Assisting in de veloping p ositive beha vioral interven tion strategies. 

(10) Recreation includes-- (i) Assessment of leisure function; (ii) Therapeutic recreation services; (iii) Recreation

program s in schools an d comm unity agencies; a nd (iv) Leisur e educatio n. 

(11) Rehabilitation counseling services means services provided by qualified personnel in individual or group

sessions that focus specifically on career development, employment preparation, achieving independence, and

integration in the workplace and community of a student with a disability. The term also includes vocational

rehabilitation services provided to a student with disabilities by vocational rehabilitation programs funded under the

Rehabilitatio n Act of 19 73, as ame nded. 

(12) School health services means serv ices provid ed by a qu alified schoo l nurse or othe r qualified pe rson. 

(13) Social work services in schools includes-- (i) Preparing a social or developmental history on a child with a

disability; (ii) Gro up and ind ividual coun seling with the child  and family; (iii) W orking in pa rtnership with p arents

and  others o n tho se p rob lem s in a  chil d's li ving  situatio n (ho me,  scho ol, a nd c omm unit y) th at af fect  the c hild 's

adjustment in school; (iv) Mobilizing school and community resources to enable the child to learn as effectively as

possible in his or her educational program; and (v) Assisting in developing positive behavioral intervention

strategies. 

(14) Speech-language pathology services includes-- (i) Identification of children with speech or language

impairments; (ii) Diagnosis and appraisal of specific speech or language impairments; (iii) Referral for medical or

other professional attention necessary for the habilitation of speech or language impairments; (iv) Provision of
speech and language services for the habilitation or prevention of communicative impairments; and (v)

Counseling  and guida nce of pare nts, children, an d teachers re garding sp eech and  language im pairments. 

(15) Transportation includes-- (i) Travel to and from school and between schools; (ii) Travel in and around school

buildings; and (iii) Specialized equipment (such as special or adapted buses, lifts, and ramps), if required to provide
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special transportation for a child with a disability. (Authority: 20 U.S.C. 1401(22)) 

Sec. 300.28 Supplementary aids and services. 

As used in this part, the term supplementary aids and services means, aids, services, and other supports that are

provided in regular ed ucation classes or other educ ation-related settings to enable children with disabilities to be
educated with nondisabled children to the maximum extent appropriate in accordance with Secs. 300.550-

300.556. (Authority: 20 U.S.C. 1401(29)) 

Sec. 300.29 Transition services. 

(a) As used  in this part, transition se rvices mean s a coord inated set of ac tivities for a studen t with a disability that- 

(1) Is designed within an outco me-oriented proce ss, that promotes movem ent from school to po st-school activities,

including postsecondary education, vocational training, integrated employment (including supported employment),

continuing an d adult edu cation, adu lt services, indep endent living, o r commu nity participatio n; 

(2) Is based on the individual student's needs, taking into account the student's preferences and interests; and 

(3) Includes-- (i) Instruction; (ii) Related services; (iii) Community experiences; (iv) The development of

employment and other post-school adult living objectives; and (v) If appropriate, acquisition of daily living skills and

functional vo cational eva luation. 

(b) Transition services for students with disabilities may be special education, if provided as specially designed

instruction, or related services, if required to assist a student with a disability to benefit from special education.

(Authority: 20 U.S.C. 1401(30)) 

Sec. 300.302 Residential placement. 

If placement in a public or private residential program is necessary to provide special education and related services

to a child with a disability, the program, including non-medical care and room and board, must be at no cost to the

parents of the child. (Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B)) 

Sec. 300.306 Nonacademic services. 

(a) Each public agency shall take steps to provide nonacademic and extracurricular services and activiti es in the
manner necessary to afford children with disabilities an equal opportunity for participation in those services
and activities. 

(b) Nonacad emic and extracurricular services a nd activities may include counseling services, athletics,

transportatio n, health service s, recreationa l activities, special inte rest groups o r clubs spo nsored b y the public

agency, referrals to agencies that provide  assistance to individuals with disabilities, and employme nt of students,

including bo th employm ent by the pub lic agency and  assistance in ma king outside e mployme nt available. (A uthority:

20 U.S.C. 1412(a)(1)) 

Sec. 300.307 Physical education. 

(a) Gene ral. Physical ed ucation serv ices, specially d esigned if nec essary, must be  made ava ilable to ever y child with

a disability rece iving FAP E. 

(b) Regular physical education. Each child with a disability must be afforded the opportunity to participate in the

regular physical education pro gram available to nond isabled children unless—  

(1) The child is enrolled full time in a separate facility; or 

(2) The  child need s specially desig ned physica l education, a s prescribe d in the child's IE P. 
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(c) Specia l physical edu cation. If spec ially designed p hysical educa tion is prescrib ed in a child's IE P, the pub lic

agency responsible for the ed ucation of that child shall provide the services d irectly or make arrangemen ts for those

services to b e provide d through o ther public o r private pro grams. 

(d) Education in separate facilities. The public agency responsible for the education of a child with a disability who

is enrolled in a s eparate fac ility shall ensure that the c hild receives  approp riate physical ed ucation serv ices in

compliance with paragraphs (a) and (c) of this section. (Authority: 20 U.S.C. 1412(a)(25), 1412(a)(5)(A)) 

Sec. 300.308 Assistive technology. 

(a) Each p ublic agenc y shall ensure that assistive technology devices or assistive technology services, or both, as
those terms are defined in Secs. 300.5-300.6, are made available to a child with a disability if required  as a part

of the child's— 

(1) Spec ial education  under Sec . 300.26 ; 

(2) Related services under Sec. 300.24; or 

(3) Supp lementary aid s and service s under Se cs. 300.2 8 and 30 0.550(b )(2). 

(b) On a case-by-case basis, the use of school-purchased assistive technology devices in a child's home or in other

settings is required if the child's IEP team determines that the child needs access to those devices in order to receive

FAPE. (Authority: 20 U.S.C. 1412(a)(12)(B)(i)) 

III. ASSISTIVE TECHNOLOGY REQUIREMENTS UNDER IDEA

A. History

1. Technology-Related Assistance for Individuals with Disabilities Act of 1998

Interest in AT grew with the passage of the Technology-Related Assistance for Individuals with Disabilities

Act of 198 8 (Tec h Act). P.L. 1 00-407 , 102 Stat. 1 044, 29  U.S.C. § § 2201 , et seq. The Tech Act defined

both AT "devices" and "services":

The term "assistive technology device" means any item, piece of equipment, or product system, whether

acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve

functional cap abilities of individ uals with disab ilities. Id. § 2202(2).

The term "assistive technology service" means any service that directly assists an individual with a

disability in the selec tion, acquisition , or use of an a ssistive technolo gy device. Su ch term includ es--

(A) the evaluation of the needs of an individual with a disability, including a functional evaluation of the

individual in the  individual's custo mary enviro nment;

(B) purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by

individuals with disabilities;

(C) selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing of

assistive technology devices;

(D) coordinating an d using other therapies, interventions, or services with assistive technolo gy devices,

such as those associated with existing educ ation and rehabilitation plans and p rograms;

(E) training o r technical assista nce for an ind ividual with disa bilities, or, where  approp riate, the family

members, guardians, advocates, or authorized representatives of such an individual; and

(F) training or technical assistance for professionals (including individuals providing education and

rehabilitation services), employers, or other ind ividuals who provide serv ices to, employ, or are otherwise

substantially invo lved in the ma jor life functions o f individuals with d isabilities. Id. § 2202(3).

The legislative history to the Tech Act indicates the broad range of AT devices that were contemplated:

The Committee includes this broad definition to provide maximum flexibility to enable States to address the

varying need s of individua ls of all ages with all ca tegories of d isabilities and to m ake it clear that sim ple
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adaptations to equipment are included under the definition as are low and high technology items and

software. Senate Report No. 100-438, 1988 U.S. Code Cong. & Admin. News, p. 1405.

2. IDEA Amendments of 1990

The definitions of AT devices and services were added to IDEA by the Education of the Handicapped Act

Amendments of 1990. P.L. 101-476 , 104 Stat. 1103. This statute adopted, almost verbatim, the definitions

of AT d evices and  services from  the Tech  Act.

The legislativ e history unde rscored C ongress' view o f the role AT  could play in  the educatio n of students

with disabilities. Co ngress noted  that advanc es in AT h ave prov ided new o pportunities  for students with

disabilities to participate in educational programs. For many, the provision of AT "will redefine an

'appropriate placement in the least restrictive environment' and allow greater independence and

productivity." House Report No. 101-544, 1990 U.S. Code Cong. & Admin. News, p. 1730. AT was added

in order:

(1) to clarify the broad range of assistive technology devices and related services that are available, and (2)

to increase the awareness of assistive technology as an important component of meeting the special

education  and related  service need s of many stud ents with disab ilities, and thus ena ble them to p articipate

in, and bene fit from, educa tional prog rams. Id., p. 1731 (emphasis added).

The IDEA de finition for an AT device is found at 20 U.S.C. § 1401(1) and 34 C.F.R. § 300.5. The

definition for an AT service is found at 20 U.S.C. § 1401(2) and 34 C.F.R. § 300.6. In In the Matter of the
Adoption of Amendments to N.J.A.C. 6:28-2.10, 3.6 AND 4.3, 27 IDELR 27 (N .J. Sup. Ct., App. Div.

1997), the court invalidated New Jersey's AT regulations covering "any specialized equipment and

materials" because they failed to define the term to ensure compliance with the definitions in IDEA.

3. IDEA '97

With the p assage of ID EA '97, Congress again emphasized AT . As noted above , the need for AT m ust

now be considered for all students when  develop ing the IEP . 20 U.S.C . § 1414 (d)(3)(B )(v); 34 C.F .R. §

300.346(a )(2)(v). The com ments to the new regulations make  it clear that it is "mandatory for the IEP
team to consider each child's AT needs." In doing  so, howeve r, the school is no t required to  docume nt in

writing its consideration of AT for each student. Federal Register, pp. 12590-91, 3/12/99.

The comments to the 1999 regulations also make it clear that AT encompasses the individual student's own

personal needs for AT, such as "electronic notetakers, cassette recorders, etc.," as well as access to AT

devices used by all students. If a student need s accommod ations to use an AT d evice used by all students,

the school "must ensure that the necessary accommodation is provided." Id., p. 12540.

Orientation  and mob ility (O&M ) services wer e added  to the definition o f related servic es. 20 U.S .C. §

1401(22). O&M services can involve, in appropriate cases, the use of AT. O&M services are to be provided

to blind or visually impaired students to enable them to "attain systematic orientation to and safe movement

within their enviro nments in scho ol, home and commu nity." 34 C.F.R. § 300.24(b)(6)(emphasis added).

The new  regulations ad d "travel train ing" to the de finition of specia l education. Id. § 300.26(a)(1)(ii).

Travel training may be provided, as needed, to any student with a disability to teach the student to move

effectively and safely within the student's environment "(e.g., in school, in the home, atwork, and in the

commu nity)." Id. § 300.26(b)(4)(emphasis added).

Finally, the new regulations note the importance of AT to allow students with disabilities to be transported

with their nondisabled peers:

For some children with disabilities, integrated transportation may be achieved by providing needed

accommodations such as lifts and other equipment adaptations on regular school trans portation v ehicles. Id.

Part 300, App. A, Quest. 33 (emphasis added).

The co mments to the  new regulatio ns empha size that it is assume d that most ch ildren with disa bilities will

receive the sa me transpo rtation prov ided to no ndisabled  children. If the ch ild needs tran sportation to

receive a F APE o r needs "a ccomm odations o r modificatio ns to particip ate in integrated  transportatio n with
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nondisabled children, the child must receive the ne cessary transp ortation or a ccomm odations a t no cost to

the parents." Federal Register, p. 12551, 3/12/99 (emphasis added).

B. General Standards for Obtaining AT

1. Basic Eligibility Cr iteria

The first major policy announcement from the U.S. Department of Education's Office of Special Education

Programs (OSEP) concerning AT was actually published before the AT definitions were added to IDEA.

Over the years, OSEP has issued many other policy letters interpreting schools ' obligations to provide AT.

A number of them will be summarized here.

As with any other special educa tion service, the need for AT  must be determined o n a case-by-case basis,

considerin g the unique n eeds of eac h child. OSEP Policy Letter to Anonymous, 29 IDELR 108 9 (11/6/97).

The reg ulations requ ire that AT  devices and  services are m ade availab le to any studen t with a disability, "if

required." 34 C.F.R. § 300.308. The b asic standard to be met is whether the student needs the AT to receive

a FAPE . OSEP Policy Letter to S. Goodman, 16 Education for the Handicapped Law Reports (EHLR) 1317

(8/10/90); 34 C.F.R. § 300.308.

The question to be considered is the relationship between the educational needs of the student and the AT

device or  service. OSEP Policy Letter to D. Naon, 22 IDELR 888 (1/26/95). As noted above,

"supplementary aids and services" can be used to assist a student in nonacademic, educationally-related

settings. Therefore, when looking at the AT needs for a student, the "educational" needs must also include

these nonac ademic se ttings. See 20 U.S.C. § 1401(29) and 34 C.F.R. § 300.306.

AT ma y be consid ered as spe cial educatio n, related serv ices, or "sup plementar y aids and ser vices" to

maintain a student in the LRE. 34 C.F.R. § 300.308(a). A 1997 OSE P Policy Letter had this to say about the

decision making process for AT and including AT on the IEP:

The IE P team's dec ision abou t any assistive techn ology need s is made on  a case-by-cas e basis, taking into

considera tion the unique  needs of ea ch individua l child. If the IEP  team determ ines that a studen t with

disabilities requires assistive technology, such as a personal computer, in order to receive FAPE, and

designates such assistive technology as either special education or related service, the IEP must include a

specific statem ent describ ing such servic e, including the  nature and a mount of suc h services. OSEP Policy
Letter to Anonym ous, 29 ID ELR 1 089 (1/6 /97). See OSEP Policy Letter to S. Goodman, 16 EHLR 1317

(8/10/90 ); OSEP Policy Letter to B. Orenich, EHLR  213:16 6 (8/9/88 ); OSEP Policy Letter to R. Shelby, 21

IDELR 61 (1/26 /95).

Note that because IDEA '97 now defines "supplementary aids and services" and requires that those services

also appear on the IEP, the above quote should be modified to indicate that if the AT is considered a

suppleme ntal aid or serv ice it still must be includ ed on the IE P. See 20 U.S.C. § 1414(d)(1)(A)(iii).

The new regulations add provisions for services during the summer months, called "extended school year

(ESY) services." Eligibility must be determined on an individual basis and ESY services must be provided,

if needed to ensure the student receives a FAPE. ESY services cannot be limited to particular categories of

disability and sc hools may n ot "unilatera lly limit the type, amo unt or dura tion" of ES Y services . 34 C.F.R . §

300.309. The comments note that states are free to establish their own standards for ESY services as long as

the standard does not deny ESY services to children who need them to receive a FAPE. Federal Register, p.

12576, 3/1/299.

In most cases, it will be appropriate to look at a variety of factors "(e.g., likelihood of regression, slow

recoupment, and predictive data based on the opinions of professionals)", "but for some children, it may be

appropriate to make the determination of whether the child is eligible for ESY services based only on one

criterion or factor." Id. In any event, to receive AT during the summer, a student need not be in a full-day

educational program. A single special education service (including AT) may be provided during the summer

as the sole co mpone nt of a summe r program . See OSEP Policy Letter to Hon. T. Libous, 17 EHLR 419

(11/15/90).

2. Evaluations
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As with any other component of a student's program, providing appropriate AT begins with a good,

comprehensive assessment. The IEP Team must assess "the student's functional capabilities and whether

they may be increased, maintained, or improved through the use of [AT] devices or services." OSEP Policy
Letter to J. Fisher, 23 IDELR 565  (12/4/95). Hearing, vision, communication and motor abilities are

properly inc luded in the sc hool's AT  assessment. OSEP Policy Letter to T. Bachus, 22 IDELR 629

(1/13/95).

A parent has the right to an independent AT evaluation, at school expense, if the parent disagrees with the

evaluation o btained b y the school, an d the schoo l fails to show that its eva luations were  approp riate. OSEP
Policy Letter to J. Fisher, 23 IDELR 565  (12/4/95).

3. Examples of AT

There is no  federal "ap proved  list" of AT d evices and  services cov ered by ID EA. OSEP Policy Letter to D.
Naon, 22 IDE LR 888  (1/26/95 ). AT can  be quite simp le and inexp ensive, such a s a calculator, OSEP Policy
Letter to C. Lambert, 18 IDE LR 103 9 (4/24/9 2), large prin t books, or  adapted  spoons. OSEP Policy Letter
to Hon. W. Teague, 20 IDELR 1462 (2/15/94). It can include more sophisticated devices, such as an

auditory FM  trainer for a stud ent who is hea ring impaired , OSEP Policy Letter to Anonymous, 18 IDELR

1037 (4 /6/92), a pe rsonal com puter, OSEP Policy Letter to Anonymous, 29 IDELR 108 9 (11/6/97), or a

closed circ uit TV fo r a student who  is blind. OSEP Policy Letter to Anonymous, 18 IDELR 627  (11/21/91).

As noted a bove, ID EA '97 also  includes O &M se rvices. See also OSEP Policy Letter to Anonymous, 13

EHLR 213 :198 (2/13/89).

The comments to the new regulations indicate that it is not appropriate to give examples of covered AT

devices in the regulations. However, the comments note that captioning, computer software, FM systems

and hearin g aids are ap propriate  AT de vices for stude nts with hearing im pairments. T he comm ents also note

other examples of AT devices include electronic notetakers, cassette recorders, word prediction software,

adapted keyboards, voice recognition and synthesis software, head pointers, and enlarged print. Federal

Register, pp. 12540, 12575, 3/12/99.

4. Least Restrictive Environment and AT

The legislativ e history add ing AT to  IDEA , referred to a bove, also  stresses how A T can ass ist a student to

be educated in the LRE. To ensure meaningful integration with nondisabled peers, a federal court has ruled

that a child who could not regulate his body temperature was entitled to a fully air-conditioned classroom,

not an air-co nditioned p lexiglass cubic le where he w ould be iso lated from h is peers. Espino v. Besteiro, 520

F.Supp. 905 (S.D.Tex. 1981 ).

As noted a bove, the us e of O& M servic es and trave l training, which ca n include A T, should  be designe d to

promote more independent travel within the school, home and community. 34 C.F.R. § 300.24(b)(4) and

(6). The comments to the new regulations also indicate that AT may allow a student in a wheelchair, for

example , to be transp orted on a  regular bus. Id. Part 300, App. A, Quest. 33.

5. Implementation

The comments to the new regulations, noting that each student's need for AT must be made on an individual

basis, indicate  that:

[D]eterminations regarding the provision of AT must be made when the child's IEP for the upcoming school

year is finalized so that the AT can be implemented with the IEP at the beginning of the next school year.

Federal Register, p. 12591, 3/12/99 (emphasis added).

To sup port imple mentation o f AT goa ls, the definition of A T service s includes trainin g for the studen t with

a disability, as well as  the family, if appro priate. 34 C .F.R. § 30 0.6(e). T he new regu lations strengthe n this

concept by adding to the definition of "parent counseling and training." The definition now includes

"[h]elping  parents to ac quire the nec essary skills that will ena ble them to su pport imp lementation  of their

child's IEP." Id. § 300.24(b)(7)(iii). The comments note that this change is consistent with "the more active

role acknowledged for parents" by IDEA '97. Federal Register, p. 12549, 3/12/99. It is hoped that teaching

parents the sk ills to help their child ren reach the ir IEP go als will:
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[A]ssist in furthering the education of their children, and will aid the schools as it will create opportunities

to build reinfo rcing relationsh ips between  each child's ed ucational pr ogram an d out-of-scho ol learning. Id.

A federal c ourt has rece ntly determine d that a scho ol did not p rovide ap propriate  AT to a stu dent with

multiple disabilities. It was agreed that the student needed a laptop computer with a word prediction

program . The cou rt found, how ever, that the sch ool did no t properly im plement this re comme ndation. East
Penn School District v. Scott B., 29 IDELR 105 8 (E.D.Pa. 1999).

To support its conclusion, the court found that the school: (1) took a year to obtain the computer and an

additional semester to get the computer up and running; (2) took another semester before the teacher and

some of the other staff were trained; (3) never trained the aide or the parents; (4) inadequately adapted the

keyboard ing instruction to  the student's physic al needs; (5)  did not de sign the use of the  AT de vice so it

would permeate the student's day; and (6) chose a software program that would not provide meaningful

education al benefit to the stu dent. Id.

C. Special Issues

1. Home Use

What if a stud ent using AT  needs the d evice at hom e? Say a hig h school stud ent with a learning  disability

uses a computer to do written work. Can the student take the computer home (if it is a laptop) or ask the

school to p rovide a co mputer or  software for ho me use? T he U.S. D epartmen t of Educa tion has stated  that if

the IEP Team determines that an AT device is needed for home use for a student to receive a FAPE, the

technology must be provided. The example given by the Department of Education was a closed-circuit  TV

for a student w ho is blind an d neede d to use the d evice at hom e to comp lete homew ork assignm ents. OSEP
Policy Letter to Anonymous, 18 IDELR 627 (11/21/91). The new regulations state that schools may be

responsible for providing AT in the home, or in other settings, if the IEP Team determines, on a

case-by-case  basis, that the stud ent will need the  AT in that se tting to receive a  FAPE . 34 C.F.R . §

300.308(b).

2. Personally Prescribed Devices

Historically, the U.S. Department of Education has ruled that schools are not required to provide a personal

device which a student would require whether or not in school. However, because the definition of AT

device does not include this limitation, the Department of Education has changed its position. It has stated

that a hearing aid is covered under the definition of "AT device." Therefore, if the child requires a hearing

aid in orde r to receive a  FAPE , the school m ust provide  it at no cost to the c hild or pare nts. OSEP Policy
Letter to P. Seiler, 20 IDE LR 121 6 (11/19 /93); OSEP Policy Letter to J. Galloway, 22 IDELR 373

(12/22/94). Similarly, if a student requires eyeglasses in order to receive a FAPE, the school must provide

the eyeglasses a t no cost to the p arents. OSEP Policy Letter to T. Bachus, 22 IDELR 629  (1/13/95). The

same analysis w ould app ly to a pulmo nary nebulize r. See OSEP Policy Letter to Anonymous, 24 IDELR

388 (1/23/96). The comments to the new regulations confirm this position. Federal Register, p. 12540,

3/12/99.

The definition of related services includes transportation in and around school buildings and can involve

specialized equipment. 34 C.F.R. § 300.24(b)(15). Based on this definition, the Department of Education

has issued an opinion that if a wheelchair is required , the school must provide the serv ice at public expense

and without charge, regardless of whether the parents possess a wheelchair or can obtain one through

private insurance. However, the school is not required to provide the wheelchair for personal use while the

student is not in sc hool. OSEP Policy Letter to J. Stohrer, 13 EHLR 213 :211, 212 (4/20/89).

Sec. 300.309 Extended school year services. 

(a) Gene ral. 

(1) Each pub lic agency shall ensure that extended scho ol year services are available as necessary to provide
FAPE, consistent with p aragraph  (a)(2) of this sec tion. 
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(2) Extend ed schoo l year services m ust be prov ided only if a ch ild's IEP team  determines , on an individ ual basis, in

accorda nce with Sec s. 300.34 0-300.3 50, that the ser vices are nec essary for the p rovision of F APE to  the child. 

(3) In imple menting the re quiremen ts of this section, a public agency may not-- (i) Limit extended school year
services to particular categories of disability; or (ii) Unilatera lly limit the type, amount, or duration  of those
services. 

(b) Definition. As used in this section, the term extended school year services means special education and related

services that- 

(1) Are p rovided  to a child with a d isability-- 

(i) Beyond  the normal sc hool year o f the public age ncy; 

(ii) In accordance with the child's IEP; and 

(iii) At no cost to the parents of the child; and 

(2) Meet the standards of the SEA. (Authority: 20 U.S.C. 1412(a)(1)) 

The state regulations
5 CCR 3043 - Extended School Year Services

3043.    Extended school year services shall be provided for each individual with exceptional needs who has unique

needs and  requires spe cial educatio n and related  services in exc ess of the regula r academ ic year.  Such individuals
shall have handicaps which are likely to continue indefinitely or for a prolonged period, and interrupt ion of
the pupil's educational programming may cause regression, when coupled with limit ed recoupment capacity,
rendering it impossible or unlikely that the pupil will attain the level of self-sufficiency and independence that
would otherwise be expected in view of his or her handicapping condition.  The  lack of clear evidence of such

factors may not be used to deny an individual an extended school year program if the individualized education

program team determines the need for such a program and includes extended school year in the individualized

education  program  pursuant to su bsection (f). 

        (a)     Extended year special education and related services shall be provided by a school district, special

education  local plan ar ea, or cou nty office offering p rograms d uring the regula r academ ic year.   

        (b)     Individual s with exceptional needs who may require an extended school year are those who: 

        (1)     Are placed in special classes or centers; or   

        (2)     Are individuals with exceptional needs whose individualized education programs specify an extended

year progr am as dete rmined by th e individualiz ed educ ation prog ram team. 

        (c)     The term "extended year" as used in this section means the period of time between the close of one

academic year and the beginning of the succeeding academic year.  The term "academic year" as used in this section 

means  that portion of the school year during which the regular day school is maintained, which period must include

not less than the n umber o f days require d to entitle the d istrict, special edu cation servic es region, or  county office to

apportio nments of state  funds. 

        (d)     An extend ed year pro gram shall be  provided  for a minimum  of 20 instructio nal days, includ ing holidays.  

For reimb ursement p urposes: 

        (1)     A maximum of 55 instructional days excluding holidays, shall be allowed for individuals in special
classes or centers for the severely handicapped; and 

        (2)     A maxim um of 30 instructio nal days excluding holidays, shall be allowed for all other  eligible
pupils needing extended year. 

        (e)     A local governing board may increase the number of instructional days during the extended year period,

but shall not claim revenue for average daily attendance generated beyond the maximum instructional days allowed

in subsection (d)(1) and (2).

        (f)   An extended year program, when needed, as determined by the individualized education program team,

shall be includ ed in the pup il's individualized e ducation p rogram. 
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        (g)     In order to qualify for average daily attendance revenue for extended year pupils, all of the following

conditions  must be me t:

        (1)     Extended year special education shall be the same length of time as the school day for pupils of the
same age level attending summer school in the district in which the extended year program is provided, but
not less than the minimum school day for that age unless otherwise specified in the individualized education
program  to meet a pupil's unique needs. 

        (2)     The special education and  related services offered during the extended year period are  comparable
in standards, scope and quality to the  special education progra m offered during  the regular academic year. 

        (h)     If during the regular academic year an individual's individualized education program specifies
integration in the regular classroom, a public education agency is not required to meet that component of the
individual ized education program if no regular summer school programs are being offered by that agency.

        (i)     This section sha ll not apply to sc hools which  are opera ting a continuo us school p rogram p ursuant to

Chapter 5 (commencing with Section 37600) of Part 22, Division 3, Title 2, of the Education Code.

[Authority cited:  Section 56100(a) and (j), Education Code] [Reference:  Sections 37600, 41976.5 and 56345,

Education Code; and 34 CFR  300.346] 

5 CCR 3051 - Standards for D esignated Instruction and Services; General Provisions 

3051.    (a )     General P rovisions. 

   (1)  Designated instruction and services may be provided to individuals or to small groups in a specialized area of

education al need, and  throughou t the full continuum  of educatio nal settings. 

  (2)  Designated Instruction and Services, when needed as determined by the individualized education program

team, shall be specified in the individualized education progr am, including frequency and duration of services. 

  (3)  All entities and  individuals p roviding d esignated instru ction and se rvices shall be  qualified. 

  (4)  All entities and  individuals p roviding d esignated instru ction and se rvices shall be : 

  (A)  Employees of the school district or county office, or 

  (B)  Employed under contract pursuant to Education Code sections 56365-56366.7.  Such persons shall be certified

by the Department pursuant to Sections 3060-3064 of this Title, or 

  (C)  Employees, vendors or contractors of the State Departments of Health Services or Mental Health, or any

designated  local public  health or me ntal health agen cy. 

5 CCR  3051.1  - Language, Speech and Hearing Development and Remediation

3051.1 .  (a)  An individ ual holding an appropriate credential with specialization in language, speech, and

hearing ma y provide se rvices which inc lude: 

        (1)     Referral and  assessment o f individuals susp ected of ha ving a disord er of languag e, speech, o r hearing. 

Such individuals are not co nsidered as part of the caseloa d pursuant to Section 5 6363.3 of the E ducation Cod e unless

an individualized education program is developed and services are provided pursuant to Section 3051.1(a)(2) and

(3). 

        (2)     Specialized instruction and services for individuals with disorders of language, speech, and hearing,

including monitoring of pupil progress on a regular basis, providing information for the review, and when necessary

participating  in the review an d revision o f individualized  education al program s  of pupils. 

        (3)     Consultative  services to pu pils, parents, tea chers, or oth er school p ersonnel. 

        (4)     Coord ination of spe ech and lan guage servic es with an individ ual's regular and  special edu cation pro gram. 
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        (b)     Caseloads of full-ti me equivalent language, speech, and hearing specialists providing instruction and

services within the district, special education local plan area, or county office shall not exceed a district-wide,
special education local plan area-wide, or county-w ide average of fifty-five (55) individu als unless prior written

approv al has been g ranted by the  State Supe rintendent o f Public Instru ction. 

        (c)     Services may be provided by an aide working under the direct supervision of a credentialed language,

speech, an d hearing sp ecialist if specified in  the individua lized educ ation prog ram.  No more than two aides may
be supervised by one credentialed language, speech, and hearing specialist.  The case loads of pe rsons in

subsection  (b) shall not b e increased  by the use of no ncertificated p ersonnel. 

 [Authority cited: Section 56100(a) and (i), Education Code] [Reference: Section 56363(b)(1), 56363.3, Education

Code; and 34 CFR  300.13(b)(12)] 

5 CCR  3051.1 0 - Psychological Services Other than Assessment and Development of the Individualized Education

Program

3051.1 0.  Psycho logical service s may include : 

        (a)     Counseling provided to a n individual with exceptional need s by a credentialed or licensed psychologist
or other qualified personnel. 

        (b)     Consultative  services to pa rents, pupils, tea chers, and o ther schoo l personne l. 

        (c)     Planning and implementing a program of psychological counseling for individuals with exceptional needs

and pare nts. 

[Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 C FR 300.600] 

[Reference:  Section 56363(b)(10), Education Code; and 34 C FR 300.13(b)(8)] 

5 CCR 3051 .11 - Parent Counseling and Training

3051.1 1.  Parent c ounseling an d training ma y include: 

        (a)     Assisting parents in understanding the special needs of their child, and 

        (b)     Providin g parents with in formation a bout child d evelopm ent. 

[Authority cited:  Education Code Section 56100(a) and (i); 20 USC 1414(c)(2)(B ); and 34 CFR 300.600 ] 

[Reference:  Section 56363(b)(11), Education Code; and 34 C FR 300.13(b)(6)] 

5 CCR 3051.12 - Health and Nursing Services

3051.1 2.  (a)  Hea lth and nursing  services may in clude: 

        (1)     Providin g services by q ualified perso nnel. 

        (2)     Manag ing the individu al's health prob lems on the sc hool site. 

        (3)     Consulting w ith pupils, pare nts, teachers, an d other pe rsonnel. 

        (4)     Group  and individ ual counselin g with  parents a nd pupils re garding hea lth problem s. 

        (5)     Maintainin g  commu nication with he alth agencies p roviding ca re to individu als. 

        (b)     Specialize d physical he alth care ma y be provid ed as desc ribed in Ed ucation Co de Sectio n 4942 3.5. 

        (1)     Definitions. 

(***Definitions o mitted here fo r brevity****)

5 CCR 3051.13 - Social Worker Services
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3051.1 3.  (a)  Perso nnel provid ing social wo rker services  shall be qua lified. 

        (b)     Social wo rk services m ay include: 

        (1)     Individual a nd group  counseling w ith the individua l and his or he r immediate  family. 

        (2)     Consultation with pupils, parents, teachers, and other personnel regarding the effects of family and other

social factors o n the learning a nd develo pmental req uirements o f individual pu pils with excep tional needs . 

        (3)     Developing a network of community resources, making appropriate referral and maintaining liaison

relationships among the school, the pupil with exceptional needs, the family, and the various agencies providing

social, incom e maintenan ce, emplo yment deve lopment, m ental health, or o ther develo pmental ser vices. 

[Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 C FR 300.600] 

[References:  Section 56363(b)(13), Education Code; and 34 C FR 300.13(b)(11)] 

5 CCR 3051.14 - Specially Designed Vocational Education and Career Development

3051.14.  Specially designed vocational education and career development for individuals with exceptional needs

regardless o f severity of disab ility may include: 

        (a)     Providing  prevoca tional prog rams and a ssessing work -related skills, interes ts, aptitudes, and  attitudes. 

        (b)     Coord inating and m odifying the reg ular vocatio nal educatio n program . 

        (c)     Assisting individuals in developing attitudes, self-confidence, and vocational competencies to locate,

secure, and retain employment in the community or sheltered environment, and to enable such individuals to become

participating  membe rs of the com munity. 

        (d)     Establishing w ork training p rograms w ithin the schoo l and com munity. 

        (e)     Assisting in job p lacement. 

        (f)     Instructing job tra iners and em ployers as to  the unique ne eds of the ind ividuals. 

        (g)     Maintaining  regularly sched uled conta ct with all work statio ns and job -site trainers. 

        (h)     Coordinating services with the Department of Rehabilitation, the Department of Employment

Develo pment and  other agenc ies as designa ted in the individ ualized ed ucation pro gram. 

 [Authority cited:  Section 56100(a) and (i), Education Code] [Reference: Section 56363(b)(14), Education Code; 34

CFR 300.14 (b)(3)] 

5 CCR  3051.1 5 - Recreation Services

3051.1 5.  Recrea tion services inc lude but are  not limited to: 

        (a)     Therapeutic recreation service s which are those specialized instructional p rograms designed  to assist

pupils in becoming as independent as possible in leisure activities, and when possible and appropriate, facilitate the

pupil's integration  into regular re creation pr ograms. 

        (b)     Recreation programs in schools and the community which are those programs that emphasize the use of

leisure activity in the teaching of academic, social, and daily living skills; and, the provision of nonacademic and

extracurricu lar leisure activities a nd the utilization  of comm unity recreation  program s and facilities. 

        (c)     Leisure education programs which are those specific programs designed to prepare the pupil for optimum

independ ent participa tion in appro priate leisure a ctivities,  including tea ching social sk ills necessary to e ngage in

leisure activities, and  develop ing awarene ss of person al and com munity leisure res ources. 

[Authority cited:  Section 56100(a) and (l), Education Code] [Reference: Section 56363(b)(15), Education Code; 34

CFR 300.13 (b)(9)] 

5 CCR 3051.2 - Audiological Services
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3051.2 .  (a)  In additio n to provisio ns of Title 34 , Code o f Federal R egulations, Se ction 300 .13(b)(1 ), designated
audiological instruction and services may include: 

        (1)     Aural rehabilitation (auditory training, speech reading, language habilitation, and speech conservation)

and habilitation with individual pupils or groups and support for the hearing-impaired pupils in the regular

classroom . 

        (2)     Monitoring hearing levels, auditory behavior, and amplification for all pupils requiring personal or group

amplification  in the instructiona l setting.   

        (3)     Planning, organizing, and implem enting an audiology prog ram for individuals with auditory dysfunctions,

as specified in  the individua lized educ ation prog ram. 

        (4)     Consultative services regarding test findings, amplification needs a nd equipment, otolo gical referrals,

home training programs, acoustic treatment of rooms, and coordination of educational services to hearing-impaired

individuals. 

        (b)     The person providing audiological services shall hold a valid credential with a specialization in clinical or

rehabilitative se rvices in audio logy. 

[Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 C FR 300.600] 

[Reference:  Section 56363(b)(2), Education Code; and 34 C FR  300.13(b)(1)] 

5 CCR  3051.3  - Mobility Inst ruction

3051.3 .  (a)  Mob ility instruction may inc lude: 

        (1)     Specialize d instruction fo r individuals in o rientation and  mobility techniq ues. 

        (2)     Consultative services to other educators and parents regarding instructional planning and implementation

of the individualized education program relative to the development of orientation and mobility skills and

independent living skills.

        (b)     The person providing mobility instruction and services shall hold a credential as an orientation and
mobility specialist. 

[Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 C FR 300.600] 

[Reference:  Section 56363, Education Code] 

5 CCR 3051.4 - Instruction in the Home or Hospital

3051.4.  (a)  Special education and related services provided in the home or hospital for school age pupils is limited

to those pupils who have been identified as individuals with exceptional needs in accordance with Section 3030 and

for whom th e individualiz ed educ ation prog ram team re comme nds such instru ction or serv ices. 

        (b)     Instruction ma y be delivere d individua lly, in small group s or by teleclass . 

        (c)     For those ind ividuals with exc eptional nee ds with a med ical conditio n such as those  related to surg ery,

accidents, short-term illness or medical treatment for a chronic illness, the individualized education program team

shall review, and revise, if appropriate, the individualized education program whenever there is a significant change

in the pupil's curre nt medical c ondition. 

        (d)     When  recomm ending pla cement for h ome instruc tion, the individ ualized ed ucation pro gram team  shall

have in the assessment information a medical report from the attending physician and surgeon or the report of the

psycholog ist, as approp riate, stating the dia gnosed c ondition an d certifying that the se verity of the con dition prev ents

the pupil from attending a less restrictive placement.  The report shall include a projected calendar date for the

pupil's return to school.  The individualized education program team shall meet to reconsider the individualized

education  program  prior to the p rojected  calendar d ate for the pup il's return to schoo l. 
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        (e)     Instruction in the ho me or ho spital shall be provided by a regular class teacher, the special class
teacher or the resource specialist teacher, if the teacher or specialist is competent to provide such instruction
and services and if the provision of such instructio n and services by the teacher or specialist is feasible.  If not,

the appro priate design ated instructio n and servic es specialist sha ll provide su ch instruction. 

        (f)     The teache r providing  the home ins truction shall co ntact the pup il's previous scho ol and teac her to

determine : 

        (1)     The co urse work to  be cover ed; 

        (2)     The bo oks and m aterials to be u sed; 

        (3)     Who  is responsib le for issuing grad es and pro moting the p upil when ap propriate ; 

        (4)     For pup ils in grades 7 to  12, the teach er shall confer  with the schoo l guidance c ounselor to  determine: 

        (A)     The hours the pupil has earned toward semester course credit in each subject included in the

individualize d educa tion progra m and the g rade as of the  last day of attend ance; 

        (B)     Who  is responsib le for issuing cred its when the co urse work is c ompleted ; 

        (C)     Who  will issue the diplo ma if the pup il is to graduate. 

 [Authority cited: Section 56100(a) and (i), Education Code] [Reference: Section 56001, 56363(b)(4), Education

Code] 

5 CCR  3051.5  - Adapted Physical Education for Individuals with Exceptional Needs

3051.5.  (a)  Adapted physical education is for individuals with exceptional needs who require developmental or

corrective instruction and who are precluded from participation in the activities of the general physical education

program, modified general physical education program, or in a specially designed physical education program in a

special class.  Consultative services may be provided to pupils, parents, teachers, or other school personnel for the

purpose of identifying supplementary aids and services or modifications necessary for successful participation in the

regular physic al educatio n program  or specially d esigned ph ysical educa tion progra ms. 

        (b)     The person pro viding instruction and services shall have a credential authorizing the teaching of
adapted physical education as established by the Commission on Teacher Credentialing. 

 [Authority cited: Section 56100(a) and (i), Education Code] [Reference:  34 CFR  300.307] 

5 CCR  3051.6  - Physical and Occupational Therapy

3051.6 .  (a)  Whe n the district, spec ial education  local plan ar ea, or cou nty office contra cts for the service s of a

physical thera pist or an oc cupationa l therapist, the follo wing standar ds shall app ly: 

        (1)     Occupational or physical therapists shall provide services based upon recommendation of the individual

education program team.  Physical therapy and occupational therapy services for infants are limited by Education

Code 56426 .6.  Physical therapy services may not exceed the services specified in the Business and Professions

Code a t Section 26 20. 

        (2)     The distric t, special educ ation service s region, or c ounty office sha ll assure that the ther apist has availa ble

safe and ap propriate  equipme nt. 

        (b)     Qualification s of therapists: 

        (1)     The thera pists shall have g raduated  from an acc redited sch ool. 

        (2)     A physical therapist shall be currently licensed by the Board of Medical Quality Assurance of the State of

California an d meet the e ducationa l standards o f the Physical T herapy E xamining C ommittee. 

        (3)     An occupational therapist shall be currently registered with the American Occupational Therapy

Associatio n. 
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 [Authority cited: Section 56100(a) and (i), Education Code] [Reference:  Section 56363 (b)(6), Education Code; and

34 CFR 300.13 (b)(5) and (7), 300.600]  

5 CCR  3051.7  - Vision Services

3051.7.  (a)  V ision services shall be provided by a credentialed teacher of the visually handicapped and may

include:

  (1)   Adap tations in curricu lum, media , and the envir onment, as w ell as instruction in sp ecial skills. 

        (2)     Consultative  services to pu pils, parents, tea chers, and o ther schoo l personne l. 

        (b)     An assessm ent of and p rovision for se rvices to visually im paired pu pils may be c onducted  by an eye

specialist who has training and expertise in low vision disabilities and has available the appropriate low vision aids

for the purposes of assessment.  The eye specialist may provide consultation to the pupil, parents, teacher and other

school pe rsonnel as m ay be requ ested by the ind ividualized e ducation p rogram tea m. 

        (c)     Procedures which may be utilized by qualified personnel are those procedures authorized by federal and

state laws and regulations and performed in accordance with these laws and regulations and standards of the

profession . 

       (d)     For the purposes of this section, an eye specialist shall mean a licensed optometrist, ophthalmologist, or

other license d physician a nd surgeo n who has tra ining and exp ertise in low vision  disabilities. 

5 CCR 3051.75 - Vision Therapy

3051.7 5.  (a)  Vision  therapy ma y include:  Rem edial and/o r develop mental instructio n provide d directly by o r in

consultation with the optometrist, ophthalmologist, or other qualified licensed physician and surgeon providing

ongoing c are to the indiv idual. 

        (b)     Vision therapy shall be provided by an optometrist, ophthalmologist, or by appropriate qualified school

personnel when prescribed by a licensed optometrist, ophthalmologist, or other qualified licensed physician and

surgeon. 

        (c)     Procedures which may be utilized by qualified personnel are those procedures authorized by federal and

state laws and regulations and performed in accordance with these laws and regulations and standards of the

profession . 

 [Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414 (c) (2) (B); and 34 C FR 300.600] 

[Reference:  Section 56363(b)(7), Education Code]  

5 CCR 3051.8 - Specialized Driver Training Instruction

3051.8 .  (a)  Specializ ed driver tra ining instruction m ay include instru ction to an ind ividual with exc eptional nee ds to

supplement the regular driver training program.  The individualized education program shall determine the need for

supplementary specialized driver training team instruction.  The need to supplement the regular program shall be

based on an assessment of the pupil's health, physical, and/or educational needs which require modifications which

cannot be  met through  a regular driv er training pro gram. 

        (b)     Driver training for individuals herein described must be provided by qualified teachers, as defined by

Educatio n Code  Sections 41 906 and  41907 . 

[Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 C FR 300.600] 

[Reference:  Sections 41305-41306;, 41906-419 07 and 56363(b)(8), Ed ucation Code] 

5 CCR  3051.9  - Counseling and Guidance Services
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3051.9.  (a) Counseling and guidance services may be provided to an individual with exceptional needs who requires

additional counseling and guidance services to supplement the regular guidance and counseling program.  The

individualize d educa tion progra m team sha ll determine the  need for ad ditional guida nce and co unseling servic es. 

        (b)     Counseling and guidance services necessary to implement the individualized education program may

include: 

        (1)     Educatio nal counselin g in which the p upil is assisted in p lanning and  implemen ting his or her imm ediate

and long-ra nge educ ational pro gram. 

        (2)     Career co unseling in which  the pupil is assisted  in assessing his or  her aptitude s, abilities, and intere sts in

order to m ake realistic ca reer decisio ns. 

        (3)     Personal counseling in which the pupil is helped to develop his or her ability to function with social and

personal re sponsibility. 

        (4)     Counseling and consultation with parents and staff members on learning problems and guidance programs

for pupils. 

        (c)     The individ ual perform ing counselin g services to p upils shall be q ualified. 

 [Authority cited:  Section 56100(a) and (i), Education Code; 20 U SC 1414(c)(2)(B); and 34 C FR 300.600] 

[Reference:  Sections 35300 and 56363(b)(11 ), Education Code, and 34 CFR 3 00.13(b)(2), (b)(6), and (b)(8)] 

Least Restrictive Environment (LRE) 
1. Judicial Standard for LRE

Daniel R.R. v. State Board of Education, 874 F. 2d 10 36 (5th Cir. 1989 ), is one of the leading cases opening the
door to increased inclusion of children with disabilities in regular education classes. The court noted that

Congress created a strong preference in favor of mainstreaming," i.e., educating the student in the regular

education  classroom  with suppo rts. Ironically, the co urt determine d that it was not ap propriate  to include the  child in

that case in full time re gular educ ation. Ho wever, the co urt's analysis of the LR E require ment, espec ially its

interpretation of what is meant by providing supplementary aids and services in the regular classroom, has been

followed by a numb er of other courts.

In determining whether it is appropriate to place a student with disabilities in regular education, the student need not

be expected to learn at the same rate as the other students in the class. In other words, part of the required

supplementary aids and services must be the modification of the regular educational curriculum for the student, when

needed. The court in Daniel R.R. noted, ho wever, that the sc hool need  not modify the  program  "beyond  recognition ."

Also, in looking at whether it is "appropriate" for the child to be in regular education, in other words, whether the

student can benefit educationally from regular class placement, the school must consider the broader educational

benefit of contact with nondisabled students, such as opportunities for modeling appropriate behavior and

socialization.

A school may consider the demands on the regular classroom, such as discipline problems the student may have or

the extent of time the regular education teacher may need to spend with the student. However, the court stressed that

the supplementary services a student may need to be successful in a regular education placement can include the

assignment of an aide to minimize these concerns. Finally, the court emphasized that if full time placement in regular

education cannot be achieved satisfactorily, the school must ensure that the child is educated with nondisabled

students to the m aximum ex tent appro priate during  the school d ay.

In Oberti v. Board of Educ., 995 F.2d 1204 (3 rd Cir. 1993), the court applied the test established in Daniel R.R. and

determined that the school did not comply with the LRE mandate. It noted that even though the student had

significant behavioral difficulties the last time he was placed in the regular education environment, these difficulties

were exacerbated by the inadequate level of services provided while he was placed in that environment. The court

found that he could be successfully educated in the regular education environment with supplementary aids and

services such as:

[T]he assistance of an itinerant instructor with special education training, special education training for the regular
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teacher, modification of some of the academic curriculum to accommodate [the student's] disabilities, parallel

instruction to allo w him to learn  at his academ ic level, and use  of a resourc e room. Id. at 1222.

The court, in Sacramento City School Dist. v. Rachel H., 14 F.3d 1398 (9 th Cir. 1994 ), cert. denied, 512 U.S. 1207

(1994), determined that the appropriate placement for a child with an IQ of 44 was full-time regular education
with some supplementary  aids and services. The co urt found that the  academ ic and non -academ ic benefits

weighed in favor of placing the student in full-time regular education classes. The court noted that "all of her IEP

goals could be implemented in a regular education classroom with some modification to the curriculum and with the

assistance of a part time aide." Id. at 1401.

2. New LRE Requirements Mandated by IDEA '97

IDEA ' 97 fosters increased efforts to educate students with disabilit ies in the LRE . For example, as noted

below, the IEP Team is to consider whether and how the child can participate in the general curriculum, and the IEP

is to indicate the e xtent to which the  student will not be with nondisabled peers. 20 U.S.C. § 1414(d)(1)(A)(i) - (iv).

Prior to IDEA '97, the IEP was to indicate the opposite - the extent the student would be educated with nondisabled

peers.

The new regulations emphasize that students with disabilities cannot be removed from age-appropriate
regular  classrooms "solely because of needed modific ations in the general curricu lum." 34  C.F.R. §
300.552(e). Additiona lly, a student cannot be required to demonstrate a specific level of performance before
being considered for regular class placement. However, the strong preference for placement in regular education

does not mean that a student must fail in the regular education environment before a more restrictive setting may be

considere d. 34 C.F .R. Part 30 0, Appe ndix (App .) A, Questio n (Quest.) 1 . Placement decisions must be based on
the needs of the student and not on such factors as the classification of the student, availability of services,
"configurati on of the service delivery system, availability of space, or administrative convenience." Id.

States with a funding system that distributes money based on the type of setting a student is in must ensure that the

funding system does not result in placem ents which violate the LRE req uirement. In other words, states canno t use

funding reimbursement systems to reward more restrictive placements. States with no such policies must assure the

Secretary of Education that they will revise their funding mechanism as soon as feasible. 20 U.S.C. § 1412(a)(5)(B).

The law a lso reduce s the reliance o n labeling whe n placing stud ents in the spec ial education  system. IDE A still

requires that a student meet one of several listed conditions and, by reason thereof, require special education

services. Id.§1401(3)(A). However, IDE A '97 gives states some options to reduce the use of labels when identifying

students who are eligible for services.

First, for studen ts aged three  through nine , an addition al, more br oad-base d categor y is available. Stud ents with

"developmental delays" in physical, cognitive, communication, social/emotional or adaptive development who need

special education are also eligible for services. 20 U.S.C. § 1401(3)(B). (This definition had applied to children aged

three through five.) If a state adopts the definition of developmental delay, it cannot force a school to use that term.

34 C.F.R. § 300.313(a)(2). Second, states are now allowed to provide services to students with disabilities without

labeling them  at all, as long as all eligib le students rec eive the service s to which they ar e entitled. 20  U.S.C. §

1412(a)(3)(B).

The statute also, for the first time, has a definition for "supplementary aids and services." These services include

aids, services and other supports, and are to be made available in regular education classes and "other

education-related settings" to enable children with disabilities to be educated with their nondisabled peers to the

maximum extent appropriate. Id. § 1401 (29). It clarifies tha t these suppo rts are to be p rovided  in other settings, in

addition to  the classroo m, such as ex tracurricular se ttings. See 34 C.F.R. § 300.306.

Based on the court cases discussed above, and other factors, an increasing number of children with more
severe disabilit ies are being educated in regular classes. Regular education teachers have raised concerns that
they do not have the training or support to meet the needs of these students. Parents are often concerned

because much of the discussion at IEP Team meetings about the services and supports that are needed to make the

program successful do not end up on the IEP. IDEA '97 attempts to remedy this situation, at least to some degree.

The IEP Team must now include at least one regular education teacher of the child, if the child is or may be



32

par ticip atin g in " the r egu lar e duc atio n en viro nme nt."  20 U .S.C . § 1 414 (d) (1) (B) . Th e pu rpo se o f the  regular  teac her 's

involvement in the IEP process is, at least in part, to help determine behavioral strategies, supplemental aids and

services, pro gram mo difications and  supports fo r school pe rsonnel. Id. § 1414(d)(3)(C).

As noted below, any supplemental aids and services, program modifications and supports for the school personnel

must be listed o n the IEP . Id.§ 1414(d)(1)(A)(iii). Prior to this amendment, many parents were told that the IEP was

designed to set forth the services and goals for the student and there was simply no spot on the IEP nor any

obligation to include services to be provided to the teachers. Many times, because agreed to supports such as

in-service training for the teaching staff were not on the IEP, there were problems with implementation.

Because the IEP was silent, parents were also left with fewer legal safeguards. There is a remedy under IDEA for the

failure to pro vide a servic e that is listed in the IE P. See 34 C.F.R. § 300.350(c). As will be discussed later, the

regulations implementing section 504 also provide rights to students with disabilities in the school setting. Based on

the definition of disability under section 504, any student classified under IDEA is also protected by section 504. The

U.S. Education Department's Office for Civil Rights enforces section 504. It has held that the failure to implement

the services ag reed to in an  IEP und er IDEA  is also a violation  of section 50 4, which it will enfor ce. See OSEP
Policy Letter to Anonymous, 18 IDELR 1037 (4/6/92). However, if the supports are not included in the IEP, none of

these prote ctions will read ily apply.

Sec. 300.550 General LRE requ irements. 

(a) Except as provided in Sec. 300.311(b) and (c), a State shall demonstrate to the satisfaction of the Secretary that

the State has in e ffect policies an d proce dures to en sure that it meets the  requireme nts of Secs. 30 0.550-3 00.556 . 

(b) Each public agency shall ensure— 

(1) That to the maximum extent appropriate, children with disabilities, including children in public or private
instituti ons or other care facilities, are educated with children who are nondisabled; and 

(2) That special classes, separate schooling or other removal of children with disabilities from the regular

educational environment occurs only if the nature or severity of the disability is such that education in regular classes

with the use of supplementary aids and services cannot be achieved satisfactorily. (Authority: 20 U.S.C. 1412(a)(5)) 

Sec. 300 .551 Co ntinuum of alter native place ments. 

(a) Each p ublic agenc y shall ensure that a continuum of alternative placements is available to meet the needs of

children with d isabilities for spec ial education  and related  services. 

(b) The  continuum  required in p aragraph  (a) of this section  must—  

(1) Include the alternative placements listed in the definition of special education under Sec. 300.26 (instructio n in
regular classes, special classes, special schools, home instruction, and instruction in hospitals and institutions);

and 

(2) Ma ke provisio n for supple mentary serv ices (such as re source ro om or itinera nt instruction) to b e provide d in

conjunction with regular class placement. (Authority: 20 U.S.C. 1412(a)(5)) 

Sec. 300.552 Placements. 

In determin ing the educ ational place ment of a child  with a disability, includ ing a presch ool child with a  disability,

each pub lic agency shall e nsure that—  

(a) The placement decision— 

(1) Is made by a group of persons, including the parents, and other persons knowledgeable about the child, the

meaning of the evaluation data, and the placement options; and 

(2) Is mad e in conform ity with the LRE  provisions o f this subpart, inclu ding Secs. 3 00.550 -300.55 4; 
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(b) The  child's placem ent— 

(1) Is determ ined at least ann ually; 

(2) Is based on the child's IEP; and 

(3) Is as close  as possible to  the child's home ; 

(c) Unless the  IEP of a c hild with a disab ility requires som e other arra ngement, the child is educated in the school
that he or she would attend if nondisabled; 

(d) In selecting the LRE, consideration is given to any potential harmful effect on the child or on the quality of

services that he or she needs; and 

(e) A child with a disability is not removed from education in age- appropriate regular classrooms solely because of

needed modifications in the general curriculum. (Authority: 20 U.S.C. 1412(a)(5)) 

Sec. 300.553 Nonacademic settings. 

In providing or arranging for the provision of nonacademic and extracurricular services and activities, including

meals, reces s periods, a nd the service s and activities se t forth in Sec. 30 0.306, each public agency shall ensure that
each child with a disability parti cipates with nondisabled children in those services and activiti es to the
maximum extent appropriate to the needs of that child. (Authority: 20 U.S.C. 1412(a)(5)) 


