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Special Education Advocacy
Unit 7
Special Discipline Rules, Stay Put Orders, Functional Assessment of Behavior

The federal special education law initially placed afinandal burden on the state run school
systems that was unwelcome. At the same time, many spedal need students have significant
behavior issues as aresult of their disability. Schoolsinitially attempted to “solve’their financial
problems by attempting to expel special need students who had behavior problems. Soon,
Congress enacted special protection for any child who is subjed to discipline and who is eligible
for special education or on a 504 plan

Federal specia education law was significantly anended by Congressin 1997 and further
clarified by regulations from the U.S. Department of Education in March 1999. The California
Education Code has been amended to reflect some of the federal law changes but not all. In
October 1999, Guernor Davis vebed a significant piecef state legislatio which would
have further amended California law to be consistent with federal lawTherefore, in certain
circumstances where it provides greater protections or entitlements, Californialaw will continue
to control specia education pupils rights unlessit is amended to completely conform to federal
law. Here are some important aspects of the discipline protection that exists as of thistime.
(http://www.pai-ca.org/pubs/504801.htm)

1. Under what circumstances can a school district suspend or expel a student with
disabilities?

Students with disabilities generally aretreated the same as their nondisabled peeirs suspension
casesBoth state and federal law severely restrict a school district's ability to expl special education
students A description of these restrictions is set forth in the subsequent sections of this outline. Even if
a special education student meets the legal criterfar expulsion, the law requires that the student
continue to receive a Free Appropriate Public Bucation while expelled or suspended for a p&rd
in excess of ten school dayshich accumulate during a school year. [20 United States Code (U.S.C.)
Secs. 1412(a)(1)(A) and 1415(k); 34 Code of Federal Regulations (C.F.R.) Sec. 300.520.] Thus, unlike a
regular education student, a special education gudent does not suffer a cessation of educational services
during a suspension or expulsion in excess of the ten-day limit, but he will suffer a change of placement
to an alternative setting. (For the specific requirements of the alternative setting see Questions 3 and 4.)



2. For what reasos can a school districsuspend or expel m child?

The grounds for suspension or a recommendation of expulsion are the same for children with and without
disabilities. The permissible grounds for taking disciplinary action under Cal. Ed Code Sec. 48900 are:
(1) Causing or threatening physical danger to another

(2) Possessing aknife, gun, or other dangerous objectvithout school authorities permission, or
furnishing such an object;

(3) Unlawfully possessing, using, or furnishing acontrolled substance or alcoholic beverager being
under the influence of such a substance or beverage;

(4) Offering or furnishing a substance misrepresented to be a controlled substance or a coholic beverage;
(5) Committing robbery or extortion;

(6) Damaging or attermpting to damageschool or private property;

(7) Stealing or attempting to stealschool or private property;

(8) Possessi ng or using tobaccoin an unauthorized manner;

(9) Committing anobscene act oengaging in abitual profanity or vulgarity;

(10) Dedling indrug paraphernalia;

(11) Disrupting school activities or otherwise willf ully defying school authorities

(12) Knowingly receiving stolenschool or private property;

(13) Possession of an imitation firearm that appears tobe real;

(14) Commission or attempt to commit asexual assaltl, commisgon of a sexual battery;

(15) Harassment threat, or intimidation of a pupil who is a witnessn a school disciplinary proceeding;

(16) Engaging in sexual harassmentvhich areasonable person of the same gender as the victim would
consider suffidently severe or pervasive as to have anegative impact on such avictim's academic
performance or to create an intimidating, hostile, or offensive educational environment; [See Cal. Ed.
Code Sec. 48900.2.]

(17) Causing, attempting to cause, threatening to cause, or participatingin acts of hate violencewhichis
defined as injuring or interfering with a person's exercise of any constitutional or other legal rights
because of the person's or a perception of the person's, race, color, religon, ancestry, national origin,
disability, gender, or sexual orientation; [Cal. Ed. Code Sec. 48900.3, Cd. Penal Code Sec. 422.6.]

(18) Intentionally engagng in harassment, theats, or intimidation, directed against a pupil or group of
pupils that is sufficiently severe to disrupt classwork, create substantial disorder, and invade the rights of
the pupil or group by creating an intimidating or hostile educational environment; [Cal. Ed. Code Sec.
48900.4.]

(19) Making terrorist threats against school officials or school property. Thisincludes any oral or
written statement threatening to commit a crime which will result in death, great bodily injury, or
property damage in excess of $1000. [Cal. Ed. Code Secs. 48900 and 48900.1.]

Suspension or expulsion for any of theseacts must berelated to school activity or attendance. This
includes misconduct which occurs on school grods, while going to or coming from school, during
lunch (whether on or off campus), during a school sp@ored activity, or while going to or coming
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from a school spnsored activty . [Cal. Ed. Code Sec. 48900(p).]

School districts should use alternatives to suspemsiexpulsion to address problems of truancy,
tardiness, and other absences from schati/dies. [Cal. Ed. Code Sec. 48900(q)

Suspension is appropriate only after other meanof correction fail to bring about proper conduct
[Cal. Ed. Code Sec. 48900.5.] A student may be suspended onfast offense only for reasons (1)
through (5) eove, or becase her preseoe causes a dwer to persors or property, or threatensto
disrupt the educational process[ld.]

Expulsion is appropriateonly if the sudent:
Committed the offenses listed in (1) through (5) above or

Committed the offenses listed in (6) through (12) aboveand either:
Other meansof correction are not feasible or have failed repeatedly; or

The student's presence causes a continuing danger to the physical safety of the student or others.

[Cal. Ed. Code Sec. 48915

The Cal. Ed. Code at Sec. 48915(a) requires that aprincipd or superintendent recommend expulsion
if the student commits any o the following acts (unless he finds that expulsion is inappropriate due to the
particular circumstance):

(1) Causing serious physical injury to another, except in self-defense;

(2) Possessi on of any knife, explosive, or other dangerouslgject of no reasonable use;
(3) Unlawful possession of a controlled substarice

(4) Robbery or extortion; or

(5) Assault or battery.

The Cal. Ed. Code, at Sec. 48915(c) and (d), requires tha a principal or superintendent must immediately
suspend, and a school board must expel a student if any of the following acts have been committed:

(1) Possessing, selling or furni shing afirearm;

(2) Brandishing a knife at another person;

(3) Selling a controlled substance; or

(4) Committing or attempting a sexual assault or committing a sexual battery.

However, this mandatory expulsion provision is at enforceable against a special education studen
unless the stdent has beerafforded all of theprocedural and substantive safeguards g€orth in
this outline and, after application of those safeguards,ds been found eligible for expulsion

3. Are there any imitations on suspesion of students with disabilies?

Students with disabilities are subject to the same sugpension rules as nondisabled students, except with
regard to the length of suspensiarinder certain circumstances, a nondisabled student can be
suspended for a period in excess of 30 days cumulatively per school year. However, a special education
student may not be suspended for more thaten consecutive school days without parental congen
or a court order. [20 U.S.C. Sec. 1415(k)(1)(A)(1); 34 C.F.R. Sec. 300.519(a); Cal. Ed. Code Sec.
48915.5(a)(1)(A).]



A student can suffer multiple suspensions far separate offenses that accumulate to more than ten school
daysin a school year so long as no single suspension exceeds ten school days. However, for all days of
suspension in excess of ten in a schgelr; the student must receive FAPE, although ian
alternative seting, which must provide servtes to the etent necessaryo allow the chit to
progress appopriately in the general curiculum and in achieving hislEP goals [34 C.F.R. Secs.
300.520(a)(ii); and 300.121(d).] The commerts to the federd regulationspublished by OSERS indicate
that the alternative setting need not provide allexvices set forth in the IEP, due to the short-term
nature of the suspensiorfup to ten days). School personnel, in consultation with the student's special
education teacher, (not an |EP team) determine the setting. [34 C.F.R. Sec. 300.121(d)(3)(i).]

The federal regulations do provide an apped from the determination of the alternative setting described
above. However, since such a placement would never exceed ten days, the placement would be
terminated before any appeal could be concluded. The only effedtive relief would be compensatory
education for needed services that were not provided during this brief time period.

A series of suspensions that accumulate to more théen days per school year may constitute a
change of placement without an IEP. If they represent a patterbecause of such factors as the
length of each removal, the total amount of time the studérs removed, and the proximity of the
removals to one another, the series of suspenssomould be in violation of 34 C.F.R. Sec.
300.519(b). If this is the case, the student muse returned to his pre-suspension sclob placement
with full IEP service. While this matter does involve compliance issues that could be addressed by a
compliance complaint, it is best addressed through a due process hearing, which is quicker and better
suited to resolving the factual issues that may be involved. It also places the student back in school
immediately pending resolution of the matter. (See Question 11.)

There are geneal rules and pracedures that @ply to both gecial and regilar education students
Suspensions may range in length from:

(1) Two consecutive days when ordered by a teachgZal. Ed. Cade Sec. 48910(a)];

(2) Up to five consecutive days when ordered by a principarsuperintendent [Cal. Ed. Code Sec.
48911(a)];

(3) Up toten consecutive days when ordered by the gerning board of a school district [Cal. Ed.
Code Sec. 48912(a).]

In addition to these time peri ods, a special education pupil can be suspended for up to ten consecutive
days by a principal, principa's designee, or superintendent if the pupil poses an immediate threat to the
safety of himself or others. [Cal. BEd. Code Sec. 48911(h).] The official who suspends the student
determines what constitutesan immediate threat.

An informal, pre-suspensioronference with tke student musiprecede suspesions by a pincipal,
principal's designee, or by a superinteneint. At the pre-suspension conference, ttetudent must be
told why he is being suspended. He must alsovean opportunity to present his versiorof the
events and evidence in his defensghe student's parents need not be invited to the preuspension
conferencewith the student. [Cal. Ed. Code Sec. 48911(b).]

The pre-suspension conference need not takeplace ifthe principal or designee or superintendent
believes that an "emergency sitation" exists. An "emergency situation” isone where it is believed that
the student presents a clear and present dange to the lives, safety, or health of students or school
personnel. In this situation, the student may be suspended without aconference; but the student and his
parents must be notified of the student's right to a conference withi n two school days and of the student's



right to retum to the campus to attend the conference. [Cal. Ed. Cade Sec. 48911(c).]

At the time of any suspension, a school employee must make reasonable efforts to contact th
student's parents or guardian in persoror by telephone The parents or guardian must receive a
written notice of the suspendon. [Cal. Ed Code Sec. 48911(d).] Parents must regpond without delay to
any request from school officials that they attend a conference regarding their child's misconduct. [Cal.
Ed. Code Sec. 48911(f).]

4. Are there any limitations on a school district's right to expel a student with disabilities
from school?

Students with disabilities cannot be expelled from school unless @assessment has taken place and
an |[EP team haanet. The assessment and |EP meeting are to determine whether the student's
misconduct was amanifestation of rer disability. A student with disabilities cannot be expelledor
conduct that is a manifestation of her disabling conditionCal. Ed. Code Sec. 48915.5(€).]

Even if the IEP team finds that the student's behavior was n@ manifestation of his disability and
the school district later expels him, the stught must still receive FAPE, although in a different
setting. Therefore, a special education studeid never really "expelled;" but, instead suffers a
change of placment in which sewrices must provded to the exent necessaryo allow the chill to
progress appopriately in the general curiculum and in achieving hislEP goals [34 C.F.R. Secs.
300.520(a) () (i), 300.522(b) and 300.121(d)] The comments to the federal reguations published by
OSERS indicate that the alternative setting need not provide all services set forthin the IEP. However,
the comments also indicate that the length of the removal from the child's regular placement is afactor to
be considered in determining the extert of services needed. Since the FAPE criteriafor sudents
subjected to short-term suspensions which accumul ate to more than ten days in a school year (see
Question 3 above) are the sameas the criteriafor expelled students, it is clear that theapplicationof the
criteria should lead to markedly different results. This depends, of course, upon the length of the
removal, with the expelled student getting service substantially closer to a duplication of his pre-
expulsion placement than a suspended student does. [64 Federal Register 12554 (3/12/99).] The |EP team
must determine the setting. [34 C.F.R. Sec. 300.121(d)(3)(ii)]

Expulsion is a significant change in plaament [34 C.F.R. Sec. 300.519(a).] Before expulsion
proceedings can begin for any student enrolled in a special education program, the procedures prescribed
by federal and state law for changing the placement of a student with disabilities must be followed. The
specific statutory guidelines that the IEP team must apply to make a "manifestation” determinationwill
be discussed in Question 8.

It isimportant to note that Cal. Ed. Code Sec. 48915.5 limits the inquiry into whether the misbehavior
was a manifestation of the student's disability to an analysis of whether it was a manifestation of the
student's "identified disability.” [See Cal. Ed. Code Sec. 48915.5(a)(2).] School districts have interpreted
"identified disability" to mean the disability or disabilities that the district has identified and
acknowledged and which may have caused the student to become eligible for special education.
However, in many cases school districts have not identified a student as having any disability (or may
not have identified all the disabilities a student may have) that may bemanifested by misbehavior. The
federal courts governing California have indicated tht the state law limiting protections in the
discipline processto corsiderdion of the "identified" disability may be vod in light of federd law.
Application of the state law would deny procedural protectiongprovided by federal law) to a
student who may not have been identified or fully identified by té school district. Hacienda La
Puente Unified School District v. Honid76 F.2d 4879" Cir. 1992) 19 EDELR150.]
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5. My child, who is being gpelled, has not yet ben made eligible forspecial education.
However, he may qualify. Is he entitled to any special protection from expulsion?

IDEA, at 20 U.S.C. Sec. 1415(k)(8) and 34 C.F.R. Sec. 300.527, provides that anunidentified disabled
student is to e afforded the sane protectionsagainst expilsion as a speial educationstudent if
the district had knowledge that the child was disabledl'he district is deemed to have knowledge of
the disability if the following conditions were met prior to the misbehavior that is the basis for the
expulsion:

(1) The parent expressed concern in writingo the district that the child isin need of special education
(this expression may be verbal if the parent isilliterate, does not know how to write, or has a disability
that interfereswith writing);

(2) The behavior or performance of the child demonstrates theaedfor such services,

(3) The parent has requested assessmegnirsuant to IDEA, 20 U.S.C. Sec. 1414 and 34 C.F.R Sec.
300.530-536; or

(4) If district personnel have expressed coam about the behavior or performance of the childo
the district specia education director or to other personnel in accordance with the district's established
child find or specia education referral system.

If you have requested an assssmentfter the behavioral episode that led to thexpulsion action,
the evaluation must be expedited. However, tihthe results of the evaluation are available your
child will remain in the educatimal placement @étermined by €hool officials which can include
suspension or expulsion. [20 U.S.C. Sec. 1415(k)(8)(C); 34 C.F.R. Sec. 300.527(d)(2).]

6. What procedures must the school district follow when it wants to expel a student with
disabilities from sdool?

Expulsionisachange in placemengnd, therefore, the school district must follow the same procedures
with expulsionthat it must follow in making other significant changes to the program of a student with
disabilities. These procedures include;

(1) No later than the date on which expulsionis contemplated, notifying the parentsin writing of
(A) Thedistrict's intention to seek expulsion
(B) An explanation of why the agency proposes expulsion;

(C) A description of each evaluation procedure, test record, or report that the agency uses as a
basis for the proposed expulsion;

(D) A description of the factors relevant to the proposed expulsion; and

(E) A notice of procedural rights. [20 U.S.C. Sec. 1415(b)(3)&(c); 34 C.F.R. Secs. 300.503-504,
523(a)(1)] The parents must also receive written notice of the district's intent to conduct a pre-
expulsion assessment (the purpose of the pre-expulsion assessment is to determine whether the
student was appropriately placed at the time of the misconduct and whether the misconduct was a
manifestation of the student's disability. [34 C.F.R. Sec. 300.503; Cal. Ed. Code Sec.

48915.5(e)];

(2) Conducting the pre-expulsion assessmeaf the student. [Cal. Ed. Code Sec. 48915.5(e).] Parental
consent to the pre-expulsion assessmert is not required, and the parents shall make the student available



for the assessment at a site chosen by the school district without delay. However, the parents' right to
an independent assessmenhder Cal. Ed. Code Sec. 56329 applies despite the fact that the student
has been referred for expulsion. [Cal. Ed. Code Sec. 48915.5(e).] NOTE: Thereisa conflict between
IDEA andthe Cal. Ed. Code. IDEA does not require a pre-expul sion-post behavior assessment. It only
requires that the manifestation | EP team consider "evaluation results,” which could be limitedto
evaluations completed before the behavior occurred. [34 C.F.R. Sec. 300.523(c)(1)(1).] Whenever thereis
a conflict between IDEA and the Cal. Ed Code, state procedures that more stringently protect the rights
of children with disabilities and their parents control ove federal IDEA provisions that do not.
[Antkowiak v. Ambagl838 F.2d 635,641 (2nd Cir. 1988), cert. denied, 488 U.S. 850 (1988).] Thus, if a
district refusesto do a pre-expulsion assessment in reliance on IDEA, the parent can argue thet the Cal.
Ed. Code, in providing for such an assessment, more stringently protects the student; and, thus, an
assessment is required.

(3) Convening an IEP team meetingo determine if the misconduct is directly related to the student's
disability and whether the student was appropriately placedit the time of the misconduct. The |IEP
team is convened withinten school dgs after the dae on which the ecision to seelexpulsion &
made (with at least 48 hours notice to the parents)he pre-expulsion |EP must be held at atime
mutually convenient to the school district and parents (or may be conducted by telephone) and within the
period of any pre-expulsion suspension. If the parents do not request a postponement, the meeting may
proceed without the parents. The parents may have up to athree-day postponementbut the period of
suspension will then be extended by that number of days if the student poses animmediatethreat to his
own health or safety or to that of others. The period of pre-expulsion suspension camnot be extended
beyond ten consecutive school days without the written agreement of the parents or a court order.
However, if the parents have requested a postponement that would result in more than ten consecuti ve
days of suspension and refuse to givewritten consent, the meeting may take place at the ariginally
scheduled time with or without the parents participation. [20 U.S.C. Sec. 1415(k)(4) (A)(ii); 34 C.F.R.
Sec. 300.523(a)(2); Cal. Ed Code Secs. 48915.5(d){e)]

(4) Informing the parents o their right to request both impartial administrative review of any IEP team
decisions andjudicial review of the state's final administrative determination..)

7. What type of evaluaion must be done when thechool district is ©nsidering expelling
my child?

The evaluation should provide information about the relationship between the misconduct and your
child's disability and the appropriatenessof your child's program. In addition to considering theresults of
the pre-expulsion assessment, the | EP team must also review and consider your child's health records and
school discipline records. [20 U.S.C. Sec. 1415(k)(4)(C); Cal. Ed. Code Sec. 48915.5(€).]

If the student's parents disagree with the evaluation, thegan request an independent evaluation
[20 U.S.C. Sec. 1415(b)(1); 34 CF.R. Sec. 300.504(b)(1); Cal. Ed. Code Secs. 48915.5(b), 56329(b), and
56506(c).]

8. What decisions should the IEP team make?

(1) Eligibility for Expulsion : The |EP team must make the following determinationswith regard to the
relationship beween the behavior and the child's disability:

(A) In relation to the behavior subject to disciplinary action, was the child's IEP placement
appropriate; and were all services, supplementary aids and services, and behavior intervention



strategies provided consistent with the child's IEP and placement?

(B) Did the child's disahility impair the ability of the child to understand theimpact and
consequences of said behavior

(C) Did the child's disahility impair the ability of the child to control said behavor?

The child will be eligible for expulsion only if the |EP team answers Question A in the
affirmative and Questions B and Cin the negative. [20 U.S.C. Sec. 1415(k)(4)(C); 34 C.F.R Sec.
300.523; Cal. Ed. Code Sec. 48915.5(g) (3)]

(2) Program & Placement Regardless of the |EP tean's determination of eligibility for expulsion, the
|EP team must consider placement and additional services, because, after a maximum ten-day
suspension, the student is entitled to FAPE, regardless of whether he is expelled or not. [20 U.S.C. Secs.
1412(a)(1)(A); 1415(k); 34 C.F.R. Sec. 300.520(a)(1)(ii); Cal. Ed. Code Sec. 48915.55] (For adiscussion
of the applicable FAPE criteriafor expelled students see Question 4.)

(3) Behavioral Intervention: If the child did not have a functional behaviorassessment and a
behavior intervention plan prior to the behavior subject to disciplinary action, the EP team must
develop a functional behavior assessment pladpon completion of the assessment, the team must
hold another |EP meeting to develop a plan to address the behavior. If the child already had abehavior
plan prior to the behavior that is the subject of disciplinary action, the IEP team must review the plan and
determine if any revisions are needed to deal with the new behavior. If the child suffers a new behavioral
incident that results in any period of suspension from school after the 1EP, the members of the child's IEP
team must review the behavior plan to determine if modfications are necessary. If any member of the
team, including the parert, believes that modifications are necessary, an IEP meeting must be heldto
consider modifications. [20 U.S.C. Sec. 1415(k)(1)(B), 34 C.F.R. Sec. 300.520(b); Cal. Ed. Code Sec.
48915.5(b).]

9. What will take placeat the IEP med&ing where the reldaionship between my hild's
disability and behavior is reviewed?

The |EP team, including the parent, must review all relevant information. Thisincludes all evaluation
reports and test results, including those supplied by the parent. It al'so includesany observations of the
child, information about the placement, and the child's |EP. The team then makes the determinations set
forth in Question 8 above.

10. How do | prepare forthe IEP meeing where the relatonship between my hild's
disability and behavior will be reviewed?

Y ou should prepare yourself to discuss each of the items that must bensideredbefore a school can
assert that your child's disability was not the cause of her behavior. All of the items must be satisfied
before a school can change a special education pupil's placement. Therefore, you may wish to consider
obtaining an independent psychologcal or counseling professional’s opinion as to one or more of the
items mentioned in the previous questions and answers, especially on the questions of whether the child
understood the consequences of and had theability to control her behaviors.

Y ou should bring that professional’s report or that professional herself to the meeting. Y ou should
consider whether the |EP was appropriate. Were all the services and modifications needed by your child
in the IEP? Even if all the necessary services and personnel were inthe |EP, were they actually being
provided at the time of the behavior in question? Were behavioral problems evident before the
behavior in question? If so, was behavioral assessmenee done?Was a behavior intervention plan
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in place? If abehavior plan wasin place, was it being implemented at the time of the behavior? Wasthe
placement appropriate? Did the IEP specify a certain size or typeof class or kind of environment, and
was you child receivingthat at the time of the behavior in question? If the IEP specified certain
curriculum or other modifications, were those being made at the time of the behavior in question?

11. Does my child hae the right to atend school while the IERReam is meahg and during
any appeals from theEP team decsion?

For the first ten days of suspension in any school year, no services are required. For subsequent days of
suspension in a school year, not to exceed ten consecutive days for each offense, your child may be
suspended but is entitled to FAPE in another setting that meets the standards set forth in Question 3
above. Thereafter, yaur child must be returned tothe placement ad program heenjoyed pria to
his suspensionThe following situations are exceptions you consent to another placement; the school
board has taken final action to expel him; or he is charged with certain categoriesof offenses involving
weapons or drugsin which event the student may be placed in a45-calendar day alternative
placement [20 U.S.C. Sec. 1415(k)(1); 34 C.F.R. 520(a)(2).] Inaddition, a hearing officer, upon
application of adistrict, may subject a studert to alternative placement if he finds that maintaining the
current placement is substantially likely to result in injury to the child or others. [20 U.S.C. Sec.
1415(k)(2).] However, this aspct of the federalaw is not contaned in state aw; and SEHO will
not hear these requests from school districts unlessetistate code is amendegStanislaus Qanty
Office of Ed.SH 1357-97; Atascadero Unified Sch. DisBN 43-98.] A detailed discussion of the law
governing alternative placement is presented later in this Chapter.

NOTE: Itisvery important for you to keep the bold face statement above in mind when you attend the
|EP meeting. The IEP team, especially when your child has been found eligible for expusion, may offer
you an alternative placement pending the expulsion hearing, without clearly advising you that arefusal to
accept their recommendation will result in the return of your child to his original placement. If you
disagree with the IEP team's determination that your child igligible for expulsion or a placement
or program decision, it is also very important for ya to appeal that decision by filing for due
process hearing prior to the school boal's expulsion hearing. The filing of the appal will prevent
the board from taking any further action on theexpulsion until your appeal is determind, and
thereby maintain your child in his current placement.[Cal. Ed. Code Sec. 48915.5(h).] The right to
maintain your child's present placement during due process proceedings is referred to as "stay-pu” [20
U.S.C. Sec. 1415(j)(k)(7); 34 C.F.R. Sec. 300.524(c), 300.525; Cal. Ed Code 56505(d).] Thereisan
exception to thisruleif your child is subject to a 45-day alternative placement under the special
circumstances described inthe immed ately precedng paragrgph. In thiscase, your child must remain in
the alternative placement for 45 days o until there isa hearing officer decision, whichever occursfirst.
[20 U.S.C. Sec. 1415(k)(7)(A); 34 C.F.R. Sec. 300.526.]

Some school districts are trying to avoid the stay-put rule by making a"disciplinary transfer" of the child
to anew school . They arerelying on aline of case law that hol ds that a change of schoolsis not a change
of placement if the same IEP serviceis offered at the new site. However, recent State Hearing Office
decisions have determined that a change of school site for disciplinary or any other reasons while due
processis pending is unlawful, except inthe very limited situation wherethe placement has been
eliminated for all students for budgetary reasons. [Student v. Saddleback Valley Unified Sclitistrict,
SN 60-94; Student v. Oxnard Elementary Schoddtfict, No. 777-94A ]



12. Under what circumstances and for how Ing may school officiad change my child's
placement without my consent?

School officids may either suspend a special education student or place him in anappropriate interim
alternative educational placement for up toten school daygor any behavior for which a non-special
education pupil could be suspended or placedin an alternative setting. (For alist of behaviors for which
pupils can be placed in these alternative settings, see Cal. Ed. Code Sec. 48900 and following.). [20
U.S.C. Sec 1415(k)(1)(A)(i).]

In addition, school officials may place a special education pupil in an appropriate dternative educational
placement for up to 45 calendar daysf the child has done either of the following:

(1) Carried aweaponto school or to a school function (weapon means any device or material used for, or
readily capable of, causing death or serious bodily injury; weapon does not include a pocket knife with a
blade less than 2.5 inches long), or

(2) Knowingly possessed or usedillegal drugs or sold or solicited for sale acontrolled substance while
at school or aschool function. (Controlled substances are listed at Title21 U.S.C. Sec. 812(c); illegal
drugs are all the controlled substances exoept those legally possessed or used under the supervision of a
health care professional.)[Note 1]

[20 U.S.C. Sec. 1415(k)(1)(A); 34 C.F.R. Sec. 300.520(8)(2).]

13. Must the school flicials do anything elsefithey choose to chargymy child's placenent
because of weapons violations or drug possession/use?

Y es. If theschool officids change your child'splacement for more than ten days, they must, either before
or not more than ten days after changing the placement, convene an |EP meeting to develop an
assessment plan. The assessment planmust be for a functional behavioral assessment34 C.F.R. Sec.
300.520(b).] Generally speaking, a functional behavioral assessment isan evaluation to determine what
function the unacceptable behavior achieved for the pupil and what behavioral services may be necessary
to eliminate that behavior and teach socially acceptable behaviorsin its place. If the school district has
already done a functional behavioral assessmentdimplemented a behavior planthen the IEP
meeting must still take place before or within ten days of the placement change. The |EP meeting shall be
for the purpose of revewing the behaior plan and modifying it, as necessary, to address the behavior
that led to the placement change. [34 C.F.R. Sec. 300.520(b)(1)(ii).] As soon as practicable after
developingor revising a behavior plan, the schod must convene an |EP meeting to develop appropriate
behavioral interventions to address the behavior and implement those interventions. [34 C.F.R. Sec.
300.520(b)(2).]

14. Under what circumstances and for how Ing may a hearing offier change my cHd's
placement without my consent?

Federal law now provides that, followinga request by school officias, a hearing officer may order your
child into an gppropriate alternative educaional placement for not more than 45 calendar day#f the
hearing offi cer does al of the following:

(1) Finds, by substantial evidence, that if your child remainsin her placement, she is substanti ally likely
to cause injuryto herself or others;

(2) Considers the appropriateness of your childs current placement; (Itis unclear from the law what
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signifi cance afinding of appropriateness or inappropri ateness would have on the hearing of ficer's
decision whether to change your child's placement. Presumably, if the hearing officer found the current
placement appropriate, she would find that factor satisfied in favor of the school officials. If the hearing
officer found the placement inappropriate, presumably, that factor would weigh against the school
official's request to change the placement. If school officials were servingthe pupil inappropriately when
the pupil displayed these behaviors, they should not have their request for a change in placement granted.
Rather, your child should be returned to her placement with whatever the hearing officer found
inappropriate about the placement fixed beforeyour child's return.)

(3) Considers whether the school has made reasonalefforts to minimize the risk of harmin the
current placement, including the use of supplementary aids and services; (Again, it is unclear what
significance the results of this consideration will be. If the hearing officer found that the school has not
made reasonable efforts, presumably, this would besufficient cause to deny the school'srequest to
change the placement.)

(4) Finds that the alternative educational placement will enable your child to continue to participae in
the general curriculum, will continueto provide the services specified in the IEP, and will include
services to address the child's behaviors.

[20 U.S.C. Sec. 1415(k)(2); 34 C.F.R. Sec. 300.521]

NOTE: Federal specia education law was amended June 1997. Since that time, SEHO has taken the
position that this new right of school officials torequest that a hearing officer change a pupil's placement
for 45 days on the grounds of likelihood of inj ury sets a lower standard of protection than does
California law. Therefore, SEHO has declined to act on ragests by school officials to change
pupils' placements for up to 45 days on theggounds. [Stanislaus County Office of Educati@N
1357-97; Atascadero Unified School DisEN 43-98.] Until Californialaw is amended to be consistent
with federal law on this point, changesin pupils placements without parental consent on the grounds of
likelihood of injury will have to be mede, if at all, by state or federal court judges.

15. My child's behawor is the result of his disahility. Is there any requirement that my
child's disability be taken into consideration before he is placed in a 45-day alternative
placement without my consent?

Prior to the placement change being made by school officials or a hearing officer, thereisno
requirement to consider that your child's disalility may have caused the objectionable bekér.
However, on the day school officials decide to change your child's placement, you must be notified of
that decision and of all your rights. [34 C.F.R. Sec. 300.523(a)(1).] The natification must be in writing
and include all the information required by 34 C.F.R. Sec. 300.504. Section 300.504 requires that parents
be informed of their procedural rights, including their right to "prior written notice". [34 C.F.F.
300.504(b)(2).] Prior written notices must include a description of:

(1) The action proposed;

(2) Thereasonsfor it;

(3) Other options the school considered and why those options were rejected;
(4) Thetests and records the action is based on;

(5) Any othe factors the school used to farmulate its proposal;

(6) The parent's right to challengethe proposed action; and
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(7) Sources the parent can contact to further understand his/her rights.
[34 C.F.R. Sc. 300.503(b).]

In addition, the notice to parents mug inform them of their right to independent evaluation, access to
records, and due process hearing rights, among other things. [34 C.F.R. Sec. 300.504(b).] Therefore, at
the most, within ten days of thebeginning of a 45-day alternative placement, you must be informed of
what placement is being made, why itis being made, and what options the school considered besides this
change of placement and why those options were rejected. If schod's are required to consider optionsto
45-day placement changes and to justify rejection of those options, perhaps the number of these
alternative placements will be kept to a minimum. The failure of a school to provide this written notice
may result in a determinationthat the alternative is inappropriate. [Union Sch. Dist. v. Smith5 F.3d
1519 (9" Cir. 1994), 20 IDELR 987.] In any case, such a written notice will assist parentsin preparing
for the next stage of the proceeding.

No more than ten days after thebeginning of a 45-day alternative placement, the IEP team, including the
parents, must meet to review the relationship between the child's disahility and the behavior in question.
[20 U.S.C. Sec. 1415(k)(4)(A) and (B); 34 C.F.R. Sec. 300.523.]

(For adiscussion of the requirements for tha |EP, please see Questions 4-9.)

16. Who determires what is an appropria¢ alternative edicational setting formy child and
what are the criteia for that determination?

The IEP teammust make the determination. The alternative placement must enable your child to
participate in the general curriculum (although in another setting) and continue to receive services and
modifications, including those describedin the EIP that enable her to meet |1EP goals. The placement
must include all services and modifications designed to address the behavior in question so that it does
not reoccur. [20 U.S.C. Sec. 1415(Kk)(3); 34 C.F.R. Sec. 300.522.]

17. May | challenge lhe IEP team's déermination of an gopropriate alternative placemat
by filing for due process?

Yes. You may challenge the alternative placement in due processon several bases:
(1) On the bads that the district has not met the legal requirementsto justify a change of placement;
(2) On the bags that the aternative placement does nat meet the standards set outin Question 16; or

(3) Arguably, for the failure of the district to provide the required written notice describedin Question
15.

Californialaw may be amended to give hearing officers theright to make 45-day alternative placements.
If that happens, you will also have the right to due process to appeal a hearing officer's decision that puts
your child in an alternative placement under the "substantially likely to result in injury to self or others®
criteria. See Question 14. [20 U.S.C. Sec. 1415(k)(6).] This potentially gves you two due process
hearings befare, presumably, two different hearing officers on theissue of whether your child meets
these criteria. Of course, during these appealsyour child remains in the alternative placement pending the
decision(s) of the hearing offi cer(s) or upon the expiration of 45 days, whichever occursfirst. [20 U.S.C.
Sec. 1415 (k)(7)(A).] Since, under normal timelines for due process hearings, the case might not be
decided by the time the 45 days have expired, the law requires that any request by a parent for a hearing
to challenge anything regardng any 45-day dternative placement be scheduled for an"expedited”
hearing. [34 C.F.R. Sec. 300.525(a)(2).] SEHO hasindicated that it will schedule "expedited" hearings
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on the 20" day of a45-day alternaive placement. No postponements will be granted to either the parent
or the school district and the only issues that will be heard will be challenges to the appropriateness of
the decision to make a 45-day alternative placement or to the appropriateness of that placement. Asa
practical matter, therefore, and absent some extraordinary court intervention, a child will experience at
least 20 days of any 45-day alternative placement before any effort to challenge it can begin.

18. If due process has not been completed within the 45-day limit for alternative placement,
are there any circumstances when the alternative placement may be extended or changed to
another interim alternative setting?

Normally, the child would beentitled to return to his previous placement (the placement prior to his first
45-day alternative placement) during the process of the parent's challenge if:

(1) A school wanted to movea pupil to another placement after the 45 days; or,
(2) Extend the alternative placement beyond the first 45 days and if the parent challenged that proposal.
[34 C.F.R. Sec. 300.526(b).]

However, if the school believes it would be dangerous to return the student to his original placement for
that period of time, the district can have an expedited hearingon that issue. [34 C.F.R. Sec. 300.526(c).]
To accommodate the school's purported fear, such a hearing would have to be held before the expiration
of thefirst 45 daysin order to result in a decision bef ore the student's right to leave his aternative
placement and return to hisoriginal placement arose. Therefore, you should be alert for and objed to
decisions made by distrids in the closing days of a45-day dternative placement. Such last minute
decisions will allow you little, if any, time to challenge the decision if theschool then also asks for an
expedited hearing to override your objection and your child's right to return to his original placement
after 45 days. Therefore, you should dbject to any expedited hearing that seeks to accommodate the
district and deny you the opportunity to properly prepare. Y ou should further ask the hearing officer for
an order allowing your child to return to his original placement urtil the expedited hearing canbe more
reasonably scheduled.

19. My child, who is being expelled, has not been made eligible for special education; but |
believe hewould qualify if the schooldistrict assessed im. What wi ll happen with my
child's placementwhile we are waiting for tie results of that ealuation?

When you have requested an evaluation for special education eligibility after the behavioral episode that
led to the expulsion recommendation, the evaluation must be expeditedHowever, until the results of
the evaluation are available, your child will remain in the educational placement determined by school
officials. This means that your child can be expelled before the expedited assessment processis
completed. [20 U.S.C. Sec. 1415(k)(8)(C); 34 C.F.R. Sec. 300.527.]

20. My child, who is being expelled, has not been made eligible for special education; but |
believe she would qualify if he school district &#sessed her. Is ynchild protected byany
special rules regarding discipline procedures for students with disabilities who have not
been officially recognized by the school district?

Your child isentitled to all the preexpulsion protectioms that a specia education child has if you can
establish that the district had knowledgethat she had an eligible disability before the behavior that
precipitated the disciplinary action occurred. The district isdeemed to have such knowledge if, before the
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behavior in question:

(2) You had expressed concern in writingo the district that your child was in need of special education
(unless, because of illiteracy or disability, you could not comply with this requirement);

(2) The behavior or performance of your child demonstrates th@eedfor special education;
(3) You requested special education evaluatidoy the district; or

(4) Your child'steacheror other district personnel expressed concermabout her behavior or
performance to the district special education director or other district personnel. [20 U.S.C. Sec.
1415(k)(8)(A&B); 34 C.F.R. Sec. 300.527.]

Y ou should file for due process and ask for an expedited hearing in order to present these arguments as
soon as possible.

21. May my child be expeled from just the transportation p ortion of her schoolprogram?

Y es. However, if a special education student is excluded from school bus transportation, and
transportation is a part of his1EP, he is still entitled to an alternative form of transportation to and
from school at nocost to the stdent or his paents. [Cal. Ed. Code Sec. 48915.5(j).]

22. What can | do if a teaher or other sdool staff person hurts ny child?

Whether it isinthe context of "discipline” or otherwise, a complaint may be filed with the Califomia
Department of Education (CDE) under the Uniform Complaint Procedure if:

(1) A child or group of children isin immediate physical danger; or
(2) The health, safety or welfare of a child or group of children is threatened.
[5 C.C.R. Sec. 4600 et seq

The CDE must directly interveneand not refer the complaint for alocal investigation. [5 C.C.R. Secs.
4611(a) and 4650(a)(vii)(C).]

23. Are there anyspecial rules govening the discipline of stidents identified as "disabéd"
under Section 504 of the Rehabilitation Act of 19737

For students not in special education but identified as"disabled” under Section 504 of the Rehabilitation
Act of 1973, the rules andprotections ae very much the same as thostnat apply to students in
special education See Section 504 students must beevaluated prior to expulsion to determine whether
their misconduct was related to their disabiliti es. The school of ficial swho are responsible for the school's
regular disciplinary procedures, such as the principal or the school board, may not make this evaluation.
However, the same team of persons who initially determinedthat the student was "disabled" under
Section 504 may make the evaluation.

If the evduation showsthat the student's conduct is related to his disabling condition, he cannat be
expelled. The evaluation team must also determine whether or not your child's current educational
placement is appropriate. However, it appears under Section 504, that aslongas it is determined that the
student's misconduct wasnot related to his "disability," he may be expelled like any student without a
disability. [See Discipline Of Students With HandicasElementary And Secondary Schoblss.
Department of Education, Office for Givil Rights, September, 1992.]

If you disagree with thedetermination that their child's misconduct was not related to his disabling
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condition, you can ask for an impartial hearing on the issue. The school district is required by Section
504 to facilitate such a hearing. [I[dem] One important distinction from the rights of a special
education student is that "stay-put” doesot apply, so that your child will be exglled while the
hearing is pending.

The protections of Section 504 do not apply to students who are currently using dcohol or illegal drugs.
A current user of alcohol or illegal drugsis not considered "disabled” for purposes of Section 504
eligibility. [ldem]

24. My child was expelled from school. What are his rights to return to school in the school
district th at expelled him?

The order expelling your child must specify the date when she may apply for readmissi¢m a school
in the district from which she was expelled That date cannot be later than the last day of the semester
following the semester in which theexpulsion occurred. The date can be earlier. The order can include a
plan of rehabilitation that your child must follow during the period of expulsion. It may also include an
assessment at the time of application for readmission. The plan may also include recommendations for
counseling, employment, community service or other rehabilitative programs. [Cal. Ed. Code Sec.
48916.] If any of the reasons for expulsion related to controlled substances, thedistrict may require, asa
condition of readmission and with your consent, that your child enroll in a county-supported drug
rehabilitation program. [Cal. Ed. Code Sec. 48916.5.]

25. What rules goven the readmisson process?

The governing board of a district must adopt local rules and regulationshat establish a procedure for
filing and processing requests for readmitting expelled students. However, your child's completion of the
readmission process does not entitle himto automatic readmission. Actual readmission is discretionary
with the schod district. [Cd. Ed. Code Sec. 48916.]

In addition, the governing board, after voting to expel your child, may suspend enforcement of the
expulsion for a period up to one yea During this period, your child may be assigned to another
program for rehabilitation. Duringthis period, he is "on probation." Probation may be revoked and the
expulsion enforced if your child commits any act for which he could have been suspended or expelled
(see Question 2) or for any violation of the district's student conduct code. [Cal. Ed. Code Sec. 48917.]
After one year of successful probation, hemust be reinstated. The district may, but is not required to,
expunge your child's records of all information related to the suspended expulsion. [1d.]

26. My child was expelled from our school district. What are the rules governing admission
of my child to a new school district?

Y our child coud be admitted to school inanother school district only if:

(1) She established legal residencim the jurisdiction of the new school district; or

(2) Her current school district granted him an interdistrict transfer .

[See Cal. Ed. Code Sec. 46600 and following.]

However, an expelled student’s rights to be admitted to a school in a new school district during the period
of her expulsion depend on the reasons for expulsion fromthe previousschool distrid.

If your child was expelled for any of the following reasons, shecannot enrollin any otherCalifornia
school district during the period of his explsion - unlessitis a county community school or juvenile
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court school:
(1) Causing serious physcal injury to another person (except in self-defense);

(2) Possessing aknife, explosive or other dangerous gbct of no reasonable use to her at school or at a
school activity off campus;

(3) Possession of acontrolled substance
(4) Engaging inrobbery or extortion,

(5) Assault or battery;,

(6) Possessionor sale of afirearm;

(7) Brandishing aknife;

(8) Sale of acontrolled substance; or

(9) Sexual assault

[Cal Ed. Code Sec. 48915.2(a).]

After the period of expulsion (for one of the above reasons) is over, your child may be admitted to the
new school district. The admission would only be considered if, after a hearing, the new district
determines that she does not pose a danger to the students or employees of the new school district. She
must also have established residence inthe new district or obtained an interdistrict transfer. [Cal. Ed.
Code Sec. 48915.2(b).] The hearing isconducted under the same rules and procedures as regular
expulsion hearings. [See Cal. Ed. Code Sec. 48918]]

If your child was not expelled fo any of the reasons listed abve, you willnot have to wait until the
period of expulsion is overOtherwise, the process is much thesame. In this case, the new district may
request inf ormation and/or a recommendation from the previous school di strict. If you or your child have
not informed the new district of her expusion from the previous district and thedistrict finds out, the fact
of nondisclosure must be recorded. This fact may be discussed at the hearing to determine whether your
child isa continuing danger. [Cal. Ed. Code Sec. 48915.1(a)-(b).] The hearing is conducted under the
same rules and procedures as regular expulsion hearings. [See Cal. Ed. Code Sec. 48918.] If, after the
hearing, the district determines that your child does pose a continuing danger, it may deny her request for
admission. If the district agrees to admit her anyway, it may condition enrollment on attendancein a
specified program. [Cal. Ed. Code Sec. 48915.1(c)-(d).] If the district determines that your child does not
pose a continuing danger, it must admit her to one of its schools, provided he has established residence in
the new district or has obtained an interdistrict transfer. [Cal. Ed. Code Sec. 48915.1(€).]

27. My child has behavior problems that may put her at risk of suspension and/or
expulsion. Are there any special services or protections that apply to her?

In 1990, the California L egislature enacted Assembly Bill 2586 (Hughesg. This bill, and especially its
accompanying regulationsat Title 5, California Code of Regulations (5 C.C.R.) Sections 3001 and 3052
have substantially changed the way school districts must servespecial educain studentsvith serious
behavior problems. Theseregulations do not apply to students who arenly identified as "disabled"
under Section504 or to anyother studerts.

If your child is enrolled in special education and exhibitsa serious behavior problemthe district must
provide afunctional analysis assessment by a behavior intemviéion case manager who must have
training and experience in positive behavior intervention. The behavior intervention case manager must
develop a pasitive behavior intervention plan which:
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(1) Identifies the function of the negative behavior for your child and

(2) Teaches him positive regacement behaviors that accomplish the same objectives but in asodally
appropriate way.

A "serious behavior probleni is a behaviar problem which:

(1) Isself-injurious or assaultive

(2) Causes serious property damageor

(3) Issevere, pervasive, and maladaptivand for which instructional/behavioral approaches specified
in the student's |EP are found to be ineffective.

[5 C.C.R. Sec. 3001(aq) ]

When agreed upon by the IEP team, the posi tive behavior interventi on plan becomes part of your child's
|EP. It must contain goals and objectives specific to the targeted behaviors, and it must describethe
servicesto be provided in order to achieve the goals and objectives. [5 C.C.R Sec. 3001(f).] The behavior
interventionssel ected by the case manager must be positive That is, they must respect your chil d's
dignity and privacy, assure her physical freedom, social interection, and indvidual choice, help her learn
to interact effectively socialy, assure her access to education in the least restrictive environment, and
result in lasting positive change. [5 C.C.R. Sec. 3001(d).]

Positive behavior interventions shall be used only to replace specified negative behaviors with acceptable
behaviors and shall never be used slely to eliminate maladaptive behaviors. [5 C.C.R. Sec. 3052(a)(2).]
In other wards, districts should not usetechniques tha simply contain or suppress maladaptive behaviors
- they must simultaneously try to teach appropriate substitute behaviors.

28. Do the rew positive behavia intervent ion regulations specifically prohibi t some
behavior programming or technique®

The behavior interventionsused by thedistrict cannot involve the infliction of pain or trauma.[5
C.C.R. Sec. 3001(d), 3052(a)(5).] In abehavioral emergency, that is, the demonstration of a behavior that
has not been previously observed and addressed or for which no previous intervention has been effective,
properly trained school personnel may use prone containmentT he regulations contain very specific
guidelines onthe handling and documentation of emergencies. However, even in emergencies (and inall
other behavior services) behavior interventions may not include

(1) Release of toxic or unpleasant spraysear the student's face;

(2) Denying adequate sleep, food, water, shelter, bdidg, comfort, or access to bathroom facilities
(3) Subject the student to verbal abuse, ridicule or humiliationor cause emotional trauma;

(4) Uselocked seclusion

(5) Impede adequate supervision of the student;

(6) Deprive the student of one or moreof his/her sensesor

(7) Employ any device material, or object that simultaneously immobilizes all four extremitieqexcept
for prone containment in emergencies).

[5 C.C.R. Sec. 3052(i) and (I).]
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29. Do the new positivédehavior intervenion regulations have ay impact on the disgline
of special education stdents?

Yes. If adstrict wishes to expel a student for a behavior that has been targeted for change under a
positive behavior intervention plan, the |EP team would almost certainly have to find that the behavior
was related to the student's disability. Thus, expulsion would be prohibited. In California, a special
education student cannot be expelled unless the IEP team determines that she was appropriately placed at
the time of her misconduct. [Cd. Ed. Code Sec. 48915.5(a)(3).] Thus, if astudent did not receive a
positive behavior assessment andintervention for a behavior that fit the definition of serious behavior
problem (see Question 20), the IEP team should find that she was not appropriately placed at the time of
her misconduct. This situation would also predude expulsion. Under federal law, if behavior
interventionswere identified in the IEP but not provided consistent with the IEP and placement, there
could not be afinding that the behavior was not a manifestation of the child's disability. [34 C.F.R. Sec.
300.523(c)(2)(i).]

However, school districts may suspend special education students for misconduct even though the
behavior involved is targeted for change in the student's positive behavior intervention plan - subject to
the limitations discussed above regarding consecutive and total number of days.

Also, see Question 8, Item C above for a discussion of required behavioral assessments and plans for
students for whom expulsion is being considered.

For further information on the positive behavior intervention regul ations, see Chapter 5, Information on
Related Services

30. | have been unsuccessful in establishing that my child's behavior was a manifestation of
his disability or the result of an inappropriate placement, and there will be a regular
expulsion hearing. Whatare the rules for seh a hearing and for any apeals of the

results?

A full discussion of the rules governing expulsion hearings and for any appeals of the results of those
hearings is beyond the scope of thishandout. Y ou should consult Cal. Ed. Code Sec. 48918-48926 for
more information, as well as ask your local district for any written policiesit may have developedfor

these hearings.

Thisisan example of a distinction between stae and federal law. Although state law has been amended
to permit school officials to be consistent with federal lav and allow school officials to unilaterally
change a pupil's placement for weapon possession (see Cal. Ed. Code Sec. 48915.6), state law has not
been similarly amended withregard to drug possession or sale. Therefore arguably in California, school
officials lack this authority and would have to proceed to court to obtain an injunction barring a special
education student accused of a drug infraction from school in order to override hisright to remain in his
current educational placement.

Functional behavioral assessment vsdditional behavior management

Unlike traditional behavioral management, which vigvs the individud as the probem and seeks to
"fix" him or her by quickly eliminating the challenging behavior, positive behavioral support (PBS)
and functional analysis (FA) view systems, settings, and laokskill as parts of the "problem" and
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work to change those. As such, these afaches are characterized as long-term straggesto reduce
inappropriate behavior, teach more appropriate behavior, and provide contextual supports necessary for
successful outcomes.

What do we know almut positive kehavioral sugport?

A synthesis of more than 100 research articleghat involved i ndividuals wi th various cogni tive
disabilities found that
*PBSiswidely applicable to individuals with serious challenging bedwiors.
*Research in PBSisrapidly contributingto our knowledge of how to use the results of assessments and
how to correct environmental deficiencies
*PBS iseffective in reducing problem behavior by 80 percerin two-thirds of the cases.
*Successrates are higher when intervention is based oprior functional assessmen{(Carr, as
reported by the Beach Center on Families and Disability, 1998).

(Beach Center on Families and Disability (1998). What research says: Understanding challenging

behavior. University of Kansas,Lawrence, KS: author)
Functional behavioral assessment is generally considered to bean approach that incorporates a
variety of techniques and strategies to diagnoske causes and to identify likely interventions
intended to address problem behaviordn other words, functional behavioral assessment looks beyond
the overt topography of the behavior, and focuses, instead, upon identifying biological, social, affective,
and environmental factors thet initiate, sugain, or end the behavior inquestion. Thisapproach is
important becauseit leads the olserver beyondthe "symptom" (the behavio)) to the student’s
underlying motivation to escape, "avoid,"or "get" something (which is, to the functional analyst, the
root of all behavior). Research and experience have demonstrated that behavior intervention plans
stemming from the knowledge of why a student misbehaves (i.e., based on a functional behavioral
assessment) are extremely useful in addressing a wide range of problems.

The functions of behavior are not usuallyconsidered imppropriate. Rather, it is the behavor itself
that is judgedappropriate or inappropriate. For example, getting high grades andaing-out may
serve the same function (i.e., getting attention from adultsyet, the behaviors that lead to good
grades are judged to be more approprie than those that make up acting-out bedvior. For
example, if the |EP team determines through a functional behavioral assessment that a student is seeking
attention by acting-out, the team can develop aplan to teach the student more appropriate ways to gain

attention, thereby filling the student’’ s need for atention with an aternative behavior that serves the
same functioms the inappropriate behavior. Behavior can serve any of a number of purposes for the
individual. Below isalist of some of those motivations.

To gain attentionfrom someone in the environment.
To gain a tangible consequenceatreat, atoken, money, a favorite toy or video.
To gain a sensory consequence get warmer if oneis cold, or cooler if hot, to gain some tactile,

taste, auditory, visual, proprioceptive, or vestibular consequence.

To self-regulateone's emotions: to calmdown if agitated, to raiseone's arousal level if it is
depressed.

To escape from or avoid an undesirable sitd@n. Typically these behaviors are in response to or
anticipation of requests to work, play, or communicate, or a means to avoid environments which may

have uncomfortable stimuli. Escape and avoidance are similar needs but it isimportant that one
recognize the difference between them as they may manifest themselves at different times. For
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example, if one were workingwith a child who becomes agitated every day during readng groups,
the initial hypothesis may be tha he finds reading groups undesirableand is attempting to escape
from that situation. However, thechild may, in fact, be attempting to avoidthe task or event that
comes after reading groups. If reading groups always come right before lunch, and the lunchroom is
typically noisy and over-stimulating for the child, the child may well begin to exhibit some behavior
as a protest to the thought of havingto spend time in that environment.

To make a comment or declaratiorabout one's environment, perceptions, or emotions.

To fill a habitual need Typically, however, most behaviorsthat have been labeled habitual, are

indeed attempts to fill the one of the above needs, or were at one time and are no longer very
effective. Tha is not to say, of course, that a behavior can not be sdely aritual.

Glossary of some behawor terms

ABCs of Funcional Behavior Assessment

In afunctional behavior assessment or analysis, refers to the antecedentof a behavior, the behavior
itself and the consequencesf that behavior. Documenting the ABCs are often the first step to
assessing thefunctional nature of the behavior.

Antecedent

An environmental condition present before a targeted behavior iexhibited. Antecedentsare
often considered when running either afunctional behavior assessment or a functional behavior
analysis.

Applied Behavior Analysis(ABA)

The application of the science of behavior to modify the behavior of an imgdual or group.
ABA is often used synonymously (and | believe erroneously) with specific programs for teaching
children with autism (such as a programin the styleof O. Ivar Lovaas, or the UCLA model),
especially those based on discretetrials

Behavior

The interaction of the muscles and glands (and possibly neurons?) of an organismand the
environment.

Behaviorism

The viewpoint that holds that the appropriate subject matter for psychology is behavior and the
appropriate method for study and application are the methods of natural science (objective
measurement, ability to duplicate experimentation, etc.). Thisisin contrast to aher schools of
thought in psychology, many of which hold that appropriate subject matter is mental, subjective, or
conscious experience and therefor the appropriate method is introspection.

Consequence

A stimulus that occurs after a particular behavior, as aresult of that behavior. Antecedents are
often considered when running either a functional behavior assessment or a functional behavior
analysis. See also ABCs of Functional Behavior Assessment.

Differential Ranforcement

Thisis abehaviora management term f or scheduling when and what isreinforced in achild's
behavior so as to increase desirable behavior and decrease undesirable behavior. DR tools will be
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discussed in four separate parts, including iiferential Reinforcement of Other Behavior,
Differential Reinforcement of Incompatible Behavior, Differential Reinforcement of
Alternative Behavior, and Differential Reinforcement of Low Rates of Respondimn

DRA

Differential Reinforcement of Alternative Behaviorisatool that reinforces more scially
acceptable behaviors than the targeted,ndesirable behavior Children often do not have awide
range of socially acceptable behaviars to draw upon in a given situation. Reinforcing aternative,
more socially acceptable behaviorswill increase the child's "vocabulary' of behavior that they can
rely onin social situations. Or, if the child has a desirable behavior in their repertoire, reinforcement
of it will make it more permanent. This tool differs from the other DR tools in that a specific,
desirable behavior or behaviors are taulgt and reinforced. Not simply any other behavior besides
the undesirable behavior, like in a DRO. And, the behavior to bereinforced may not be incompatible
with an undesi rable behavior, likein aDRI.. For instance, an adolescent who is overly aggressive
with his or her peers, may bedisplaying alack of socially assertive skills to make friendsor be liked.
A parent can teach more assertive behawvipin order to make friends or beliked, and reinforce
efforts toward that goal. This will decrease the aggressive behavior while increasing the assertive,
desirable behavior.

DRH

Differential Reinforcement of Higher Rates of RespondingDRH is thereinforcement of a
desired behavior as its occurrence increases. For example, prosocial comments such as "please” and
"thank you" might be something the student knowsbut uses infrequently. With DRH, you reinforce
the student for using these comments at a higher rate.

DRI

Differential Reinforcement of Incompatible Behaviorisa tool that reinforces behaior that is
not compatible with the targeted, undesirable behavio For example, a parent might reinforce a
child who is sitting down quietly rather than running around the room. If a child is corstantly
touching his reighbors during circle time,he could be einforced for keging his hands in his
lap, or sitting on them. Or a parent might reinforce using a normal tone of voice versususing a
whinny tone. The more physically incompatible a behavior tothe targeted behavior, the better choice
it isfor reinforcement.

DRL

Differential Reinforcement of Low Rates of Respondings atool for children who di splay high
rates of undesirable behavior. Because the undesirable behavior occurs so frequently, it may difficult
to utilize the above DR tools. The most realistic way of decreasing these behaviors is tarr®rce
lower rates of responding in an undesirable manner vsus an alternative or no rate of
response Thistool takes a more gradual approach to changing the behavior until itisd aratethat is
more manageable for the paent. This approach uses the Baseline measurementdstablish how
often the undesirable behavior occurs. Once thisas been established, a criteria is set evhat
is the next, lower level of frequency to be rewarded. Once thetvel has been reached, another
lower level is set, and so on until the behavids down to a manageable level. For example, a
child who interrupts a parent 20 times per day mighbe reinforced for 15 or fewer
interruptions from the child per day, as a neklevel. The next week, 10 or fewer interruptions
are reinforced, and so on, until only Snterruptions occur per day for a period of oneto two
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weeks (this makes sure tha the behaviar has been permanently decreased and doesn't revert back to
higher levels). Five interruptions per day may be tolerable to the parent and considered "normal™ for
ayoung child with limited &bility to delay gratification. The parent needs to be careful how they
reinforce a child using a DRL. Children should be reinforced who meet thelower criteria but not
soon after an inappropriate behavior has occurred. This tends to reinforce that specific, inappropriate
behavior rather than the lower rate of behaviors. Parents may alsowant to set a fixed interval to
reinforce a child to simplify this procedure For example, a parent would reinforce a child twice a
day or every two hours, on afixed schedule, for the prescribed low rate of responding for that time
period. For example, if a child spits 40 ti mes per day, the parent might reinforce the child, every two
hours, for only spitting only 4times, assuming a 10 hour day. No reinforcement is gving during the
remaining portion of the day and not immediatel y following the child spitti ng.

DRO

Differential Reinforcement of Other Behavioris atool that specifies which behavior, ina child,
will not be reinforced. Consequently, al other behaviors are then open for reinforcement to decrease
the likelihood of the one targeted behavior. A parent might target any number of undesirable
behaviorsin the child, including thumb sucking, whining, spitting, hitting, taking toys from other
children without asking, walking around during meal times, etc. A parent might state, "When you
don't do this, you will get this* andis consistent in providing that reward for other behavior. It is
important that parents do not reward other undesirable behavior. Limit thereinforcement to "other,
positive behaviors."

EIBI

Early Intensive Behavior Intervention. A fairly generic term for ABA-based interventions, except
the focus is one very young children with autism, usually younger than five, and often younger than
three.

Functional Behavior Analysis

A functional behavior analysisis, essentially, the application of the scientific mehod in
examining behavior While formal FBASs are often used, and at times required, within school
settings, especialy for the severely maladaptive behaviors that some children may exhibit, more
informal behavior analyses can be used routinely to examine any behavior that might need some
modification

IBI

Intensive Behavior Intervention.

Negative Reinforcement

A behavior motivated to avoid a consequence.
Positive Reinforcement

A behavior motivated to obtain a consequence.
Punishment

A NegativeReinforcement.
Response Cog

The perceived consequence of an intentional act
Shaping
The change in the frequency of a behaviorAt the commencement of a behavior intervention plan,
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the targeted behavior is measured as to frequency and duration. Asthe plan isimplemented, the
frequency and duration should change in the desired direction. This change is called shaping or
shaping the behavior.

Behavior Support Phn, Selected Pdions of the Hughes Bill

A full functional assessment of behavior and positive behavior intervention plan should be created and
implemented consistent with the requirements of 5 C.C.R. 3001 commonly known as the Hughes Bill.
The following are some excerpts of therequirementsin California.

This should consist of at least the following components as contained in this regulation:

1) Appointment of a behavioral intervention case maage. This manager should be a
designated certificated school/district/county/nonpublic school or agency staff member(s) or other
qualified personnel contracted by the school dstrict who has been trained in behavior analysis with an
emphasis on positive behavioral interventions.

2) Development of the Behavioral intervention plan The plan should describe the frequency
of the consultation to be provided by the behavioral intervention case manager to the staff members and
parents who ar e responsibl e for implementi ng the plan. The plan shall include the fol lowing:

(1) asummary of relevant and determinative infarmation gathered from afunctional
analysis assessment;

(2) an objective and measurable description of the targeted maladaptive behavior(s) and
replacement positive behavior(s);

(3) theindividual's goals and objectives specific to the behavioral intervention plan;

(4) adetailed description of the behavioral interventions to be used and circumstances for
their use;

(5) specific schedules for recording the frequency of the use of the intertions and
the frequency of the targeted and replacement behagors; including specific criteriafor
discontinuing the use of the interventionfor lack of effectiveness or replacingit with an
identified and specified alternative;

(6) criteria by which theprocedure will be faded or phased-out, or less intense/frequent
restrictive behavioral intervention schedulesor techniques will be used;

(7) thosebehavioral interventions which will be used in the homegr other
noneducational settings; and

(8) specific dates for periodic review by the IEP team of the efficacy of the program.

3) Prepare a functional analysis assessmenthe functiond analysis assessment procedure
shall include all of the f ollowing:

(A) Systematicobservation of the occurrence of the targeted behaviar for an accurae
definition and description of the frequencyduration, and intensity;

(B) Systematic observation of theimmediate anteedent eventsssociated with each
instance of thedisplay of the targeted ingppropriate behavior;

(C) Systematic observation and analysisof the consequencefollowing the display of
the behavior to determine the function the behaviorserves for the individual, i.e., to identify
the specific environmental or physiolodcal outcomes produced by the behavior. The
communicative intent of the behavior isidentified in terms of what the individual is either
requesting or protesting through the diglay of the behavior;

(D) Ecological aralysisof the settings in which the behavior occurs most frequently.
Factors to consider should include the physical setting, the social setting, the activities and the
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nature of instruction, scheduing, the qudity of communication between the indvidual and daff
and other students, the degree of independence, the degree of participation, the amount and
guality of social interaction, the degree of choice, and the variety of activities

(E) Review of recordsfor health and medical factors which may influence behaviars
(e.g. medication levels, sleep cycles, health, digand

(F) Review of the history of the behavior to include the efectivenessof previously
used behavioral interventions.

4) Develop the intervention Based uponthe results of the functional analysis assessment,
positive programming for behavioral intervention may include the following:

(1) Altering the identified antecedent event to prevent the occurrence of the behavior
(e.g., providing choice, changingthe setting, défering variety and a meaningful arriculum,
removing environmental pollutants such as eessive noise or crowding, establishing a
predictable routine for the individual);

(2) Teaching theindividual alternative behaviorsthat produce the same
consequences as the inappropriate behavior (e.g., teaching the individud to make requests or
protests using socially acceptable behaviors, teachingthe individual to participae with
alternative communication modesas a substitute for socially unacceptable attention-getting
behaviors, providing the individual with activities that are physically stimulating as alternatives
for stereotypic, self-stimulatory behaviors);

(8) Teaching theindividual adaptive behaviors(e.g., choice-making,
self-management, relaxation techniques, and geral skill developmen) which ameliorate
negative conditions that promotethe display of inappropriate behaviors; and

(4) Manipulating the consequencesor the display of targeted inappropriate
behaviors and alternative acceptable behaviors so that it is the alternative behaviors that more
effectively produce desired outcomes (i.e., positively reinforcing alternative and other
acceptable behaviorand ignoring or redirecting unacceptable behaiors).

(e) Acceptable Response®hen thetargeted behavior(s) occurs positive
responseoptions shal | include, but are not limited to one or more of the followi ng:

(1) thebehaviorisignored, but not the indvidual;

(2) theindividual isverbaly or verbally and physical ly redirected to an activity;

(3) theindvidua is provided withfeedback(e.g., "Y ou are talkingtoo loudly");

(4) themessage of the behavior is acknowledgéelg., "Y ou are having a hard time
with your work™); or

(5) abrief, physical promptis provided to interrupt or prevent aggression,
self-abuse, or property destruction.

5) Evaluation of the Behavioral Intervention Plan EffectivenessEvaluation of the
effectiveness of the behavioral intervention plan shall be determined through the following procedures:

(1) Baseline measuref the frequency, duration, and intensity of the targeted
behavior, taken during the functional analysis assessment. Baseline dda shall be taken across
activities, sdtings, peope, and times of the day. The baseline data shall be usaed as a standard
against which to evaluate intervention effectiveness;

(2) Measures of thdrequency, duation, and intensity of the targeted behavior
shall be takenafter the behavoral intervention plan is implemented at sceduled intenals
determined by the IEPteam. These measures shall also be taken across activities, settings,
people, and times of the day, and may record the data in terms of time spent acting appropriately
rather than time spent engagng in the ingppropriate behavior;

(3) Documentation of program implementation as specified in the behaviaral
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intervention plan (e.g., written instructional programs and data, descriptions of environmental
changes); and

(4) Measures of program effectiveness will be reviewedby the teacher(s), the
behavioral intervention case manager, parents, and others as appropriateat scheduledntervals.
This review may be conducted in meetings, by telephone conference, or by other means, as
agreed upon by the |EP team.

(5) If the IEP team determines that changes are necessary to increaseprogram
effectiveness, the teacher(s) and behavioral intervention case manager shall conduct additional
functional analysis assessments and, based on the outcomes, shall propose changesto the
behavioral intervention plan.

Some Tips

1.Thetherapy of choice for children with behavior problems is a psitive behavior intervention
plan.
2.A negativebehavior intervention plan (which is used by many schools and parents) is sciertifically
less efficient
3.Ecological changes bring about the fastest, almasimediate effect
4.Behavior plansmust include all caregivers school, and at home. A common reason why behavior
plans do not work is lack of corsistency between caregivers.
5.A good behavior plan shouldshape only oe behavior ata time.
6.The behavior to be shaped should beclearly defined, or broken down into understandabletasks. The
goal of “being good” or “getting good grades” is too vague and uncertain.
7.Expect a negative reaction for a brief periodvhen a plan isfirst implemented
8.Thethreshold for successhould initially be set so that positive reinforcement should occur quickly.
9.The threshold must be easily attainale, and then raised over time.
10.When the first targeted behavior is shaped to an acceptable behavior, then move the plan to shape
the next targeted behavior
11.The systematic use of positive reinforcersisthe most powerful tool in behavior management
12.When the plan does not work, adjust the daition of the targeted behavior, the threshold for
success, and/or the reward~or example, areinforcer that is not enough will not motivate behavior.
One that istoo much produces a satiation effect. Reinforcers that are not individualized to the child’'s
uniqueness are less effective. Somerewards are based upon a mistaken belief that the child values the
reward.
13.Frequently, reinforcement does not work because one of these rules leeen violated We would
just like to review some of these rules below. A full description is beyond the scope of this
article.
1. Meaningful. As mentioned above, reinforcers needto be individualized so that “ meaningful”
reinforcers canbeidentified. A “meaningful” reinforcer is one that a person is willing to work
for or which influences behavior when itis available on either a contingent or noncontingent
basis.
2. Contingent. For reinforcement to strengthen abehavior, it must be contingent on that
behavior. In other words, it must be delivered for a behavior, and typically not otherwise be
available. Another way of saying thisisthat the person must know why they have received the
reinforcer.
3.Timing . Contingent reinforcement can bedelivered on a continuum fromimmediately to much
later. It has been established that “immediate reinforcement is moreeffective than delayed
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reinforcement.” Thisis especially impaortant for people with severe cognitive impairment, people
who have a very short attention span, and people who have memory

problems.

4. Amount. The amount of reinforcement received also has an impact on its effectiveness. Aswe
noted above, it is unlikely that you would be willingto wash my car for $1.00; but you would
rush to do it for $10,000. Thisis only common sense. Generally speaking, the amount of
reinforcement must be proportional tothe amount of work being required. In contrast, providing
too much of areinforcer canalso render itsuse ineffective. Part of a motivational analysis shoud
be devoted to determining these levels can be approached and even exceeded. (See the discussion
of deprivation, below.)

5. Quality. The quality of the reinforcer can have an impact onits effectiveness. While thisis
well supportedin the experimental literature for us to understand this principle, it may be best to
put it in everyday terms. All coffeeis not equal; a cup of 7-11 coffee vs. a cup from Starbucks.
Listening toLes McCann (ajazz artist) isOK on a Walkman; but on a $5000 Technics system it
isvery different. Traveling to London on “El Cheapo” air gets you there; but traveling on the
Concord is great. Thus, you may be able to improve the effectiveness of areinforcer by
improving its quality.

6. Amount of Work . Sometimes contingent reinforcers fail because we ask too muchfor too
little. The reinforcer may have been effective at the start, but we kept increasing the required
effort. Asthe effort increased, there may be a point beyond which the reinforcer can no longer
support performance. Behaviorally, this point has been termed “schedulestrain.” In the workaday
world, we call it a“strike.” Doesn’t this sound familiar? Thus, if we notice this happening, we
may be able to reinstall the effectiveness of the reinforcer by reducing thework or by increasing
the amount of reinforcement available.

7. Novelty. The more varied and different the contingent and noncontingent reinforcers used, the
more likely they will beeffective. Even everyday, has eaten alarge meal. In other words, for
reinforcement to be effective, the reinforcer cannot be freely available outside of theprogram or
from unplanned sources.Even everyday mundane, reinforcers can be made more eff ective
through delivering themin novel ways. Hall and Hall (1980) have noted that persons who are
skilled at identifying and using novelty and novel reinforcers seem to be more effectivewhen it
comes to changing behavior.

8. Deprivation. For contingent reinforcement to beeffective, there must be some level of
deprivation for that reinforcer. With the exception of money (and some others) there are few
reinforcers for which thisis not true. For exanple, if achild had free access to television, why
would he be willing to work for it. A person islesslikely to wark for a special meal just after he
has eaten alarge meal. In other words, for reinforcement to be effective, the reinforcer cannot be
freely available outside of the programor from unplanned sources. In addition, areinforcer can
be made to be less effecti ve by giving too much of it. By doing this, the person may become
satiated for that reinforcer. We talk about the “free access” rule. In that rule we say that the
amount of reinforcement given at any time should not exceed 60 percent of that which the person
would use if they were given total and complete free accessto the reinforcer. Thisrueis
designed to prevent “satigion” from occurring. Wehave used a harsh word like deprivationto
bring home an impor tant techni cal requirement in using contingent reinf orcement effectively.
This does not absolve us fromthe importart responsibility we have of designing our support
strategies in such away as to respect the person’ srights, their need for relatively free accessto a
high density of noncontingent ra nforcement, and their need for autonony. To use the principles
of reinforcement in such away asto satisfy the technical rules, without respecting the person or
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obtaining their collaboration and consent, would be to use this technology in ways that conflict

with our values rather than in away that supports our values (LaVigna and Willis, 1996).
14.Token economiegan be used.
15.Try to use natural reinforcers. These are events that are naturally available in the setting. According
to Hall and Hall (1980): “They areto be used if we are clever enough to make
them contingent reinforcersfor the behaviors we wish to strengthen.” Examples of natural reinforcers
which may be appropriately used contingentl y for children include the f ollowing:

* freetimein the class

» homework free day

* academi c game

* being monitor for the hour or day

* tutor another student

* special dessert

» extended bedti me

* bedtime story
16.Carefully plan for ageneralizedresult that will occur in all settings and at all times.
17.Avoid hidden consequences and refiarcers that may interfere with the plan, such as strong
emotionsdisplayed at home and at school.

Where to go for more information

Institute for Ap plied Behavior Analysis Web Site- http://www.iaba.com/. The Institute for Applied
Behavior Analysis provides training seminars and institutes tha are appropriae for anyonewho is
interested in learning to support people with chal lenging behavior using person-centered, nonaversive
approaches. These programs are conducted on a regular basis throughout Australia, Canada, Great
Britain, Ireland, Malta, New Zealand and the U.S.A. The text Alternatives to Punishment: Solving
Behavior Problems with Nonaversive Strategies Gary W. LaVigna and Anne M. Donnellan can be
purchased on their web site. This book provides a comprehensive treatment of alternatives to punishment
in dealing with behavior problems evidenced by human beings at various levels of development andin
various circumstances. Based upontheir own extensive observations and a thorough-going analysis of
relevant experimental studies, the authorshave put together a document that is at once ateaching
instrument, a summary of research, and an argument for the use of positive reinforcement in the
treatment of inadequate or undesired behavior alandmark volume which should forever lay the ghost that
aversive methods even the ubiquitous 'time out' need to be applied to the delinquent, the retarded, or the
normal ‘learner,’ whether in the home, the school, theclinic, or other situations.
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