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Special Education Advocacy
Unit 1
Introduction, Glossary, Assessment & Eligibility:

There are 65,000 handicapped children in Los Angeles Unified School District,
16,000 in Ventura County, and 650,000 statewide who qualify for special education services.
State and Federal special educaion law provides agreat array of diagnostic and therapeutic
services of a psychological nature at no cost to these handicapped children. In many instances
Children with special needs require substantial and lifelong services that are beyond the means of
most Parents to provide. It is therefore critical that families became familiar with benefits
available under Federal and State programs, as well as private insurance

In order to understand the legal rights of a child with adisabling disorder, it is necessary
to understand the gppropriate provisions of three topics of Federal law, and then the appropriate
state law for the jurisdiction where the child resides The three Federal Actsthat may apply are
the Individuals with Disabilities Education Act or IDEA, Section 504 of the Rehabilitation Act of
1973, and The Americans with Disabilities Act (ADA), enacted in 1990. These three Federal
Acts supercede state law and provide substantial layers of benefits and rights for children and
adults who are defined as eligible for the protection and services announced by the particular
Acts.

The Individuals with Disabilities Education Act is the most important of the three
Federal Acts. In general IDEA isintended to ensure tha all children with disabilities have
available to them afree appropriate public education that emphasi zes special education and
related services designed to meet their unique needs and prepare them for employment and
independent living. On June 4, 1997, President Clinton at a Rose Garden Ceremony signed a
massive amendment of IDEA into law. In March 1999, U.S. Department of Education issued
Regulations implementing IDEA 1997.

Section 504 of the Rehabilitation Act of 1973 is broader in scope than the IDEA which
applies only to the thirteen enumerated disabilities. Section 504 applies to any person who (1)
has aphysical or mental impairment that substantially limits one or more major life adivities, (2)
has arecord of such an impairment, or (3) isregarded as having such an impairment. Major life



activities include walking, seeing, hearing, speaking, breathing, learning, working, caring for
oneself, and performing manual tasks. Whenever there is doubt that IDEA will applyto a
situation, Section 504 may grant benefit entitlement. Section 504 provides that eligible children
be provided a free and appropriate public education. Regulations have been adopted that
implement the provisions of section 504 Nationwide.

Each state has enacted law presumably implementing these federal laws, and regulations.
The California provisions appear as part of the Education and Government Codes. The
California Depatment of Education has authored regulations that are part of the California
Administrative code that presumably implements the Education Code.

Therefore, to become knowledgeable about the legisation that would apply to special
education children in California, one would have to consult at least the following bodies of law.

The federa Individuals with Disabilities Education Act

The federal regulations implementing this Act.

Section 504 of the federal Rehabilitation Act of 1973

The federal regulations implementing this Act

The federal Family educational and privacy rights Act

The federal regulations implementing this Act

The California Government Code

The California Education Code

The California Administrative Regul ations implementing the Education Code
0. Federal and State Court cases tha interpret any provisions of the éove statutes.
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For those of you who have not had legal training it isimportant to understand how case law and
statutory law both state and federal work together to become*the law”. We have what is known
as acommon law system of justice. The purpose of this system isto pursue asystem that
dispenses reasonable consistent results for similar factual scenarios.

Glossary and Acronyms

504 or 504 Plan. A section of the Rehabilitation Act of 1973 under which students who do not
qualify for special education are able to obtan some services.

AB-3632 - A set of laws passed in Californiathat provides for an interagency responsibility for
psychologcal services required for special education students to be provided by the County
Department of Mental Health. When a student needs psychological services beyond the scope of
alocal school counselor, the |EP team makes an “ AB-3632" referral to County Mental Health.

Accommodations - Techniques and maerials that allow individuals with disabilities to complete
school or work tasks with greater ease and effectiveness. Examples include spellcheckers, tape
recorders, and expanded time for compl eting assignments.



ADA - The Americans with Disabilities Act. A comprehensive federal act passed in 1990 that
provides awide range of protection for qualified handicapped individuals. It is considered to be
acivil rightsac. A special education student by definition is protected under this ad.

Adaptive and Assistive Technology - Equipment that enhances the ability of students and
employees to be more efficient and successful. For individuals with LD, computer grammar
checkers, an overhead projector used by ateacher, or the audiovisual information delivered
through a CD-ROM would be typical examples. Spedal Education Students are entitled to
Adaptive and Assistive Technology as part of their Individual Education Plan.

ADD/ ADHD - Attention Deficit Disorder/Attention Deficit Hyperactivity Disorder. A common
attentional disorder that may qualify a student for specid education services as Other Hedth
Impaired (see OHI below)

Assessment - Comprehensive Evaluation Report A report issued by a school district or other
administrative unit, based on athorough psycho-educational evaluation of a pupil, and indicating
that pupil's educational strengths and weaknesses.

CDE - California Department of Education

DD - Developmental Disability. Developmental Disabilities in infants and toddlers are displayed
as significant differences between expected level of development for age and current level of
functioning.. Children with developmental disabilities are those who have delay in one or more
of the following areas: cognitive development; physical and motor devd opment, including vision
and hearing; communication development; social or emotional development; or adaptive
development.

DSM-1V - Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, published by
the American Psychiatric Association. Thisisthe diagnosticians bible, and it contains the
diagnostic criteriafor all accepted mental disorders, including those that may qualify for special
education .

DS - Down Syndrome

DSS - Department of Social Services

DR - Department of Rehabilitation

Due Process - A system of formal proceedings regularly implemented in accordance with
established rules and principles.

ESY - Extended Schod Year. Specia programs for children whose learning regression is



extreme after long breaks in the school year.

FAPE - Free and Appropriate Public Education A planned individualized program of education
and special services, provided without cost to the family and based on a child's own needs and
allows the child to make individual progress.

Hearing Officer - An impartial professiona not employed by one's own school district or
intermediate unit charged with the responsibility of conducting a due process hearing. The
hearing officer may or may not be an attorney, but must be knowledgeabl e about special
education laws..

IDEA - Individuals with Disabilities Education Act. A set of federal laws under which al state
special education programs operate.

|EE - Independent Educational Evaluation. If the parents disagree with the evaluation performed
by the school, they can, under some drcumstances obtain an Independent Educational Evaluation
at public expense.

|EP - Individualized Education Program. A legally required program requiring parent
participation to meet the unique needs of students who have been identified through a
multifactored evaluation to be eligble for special education services.

K-12 An abbreviation often used by school officials that refers to pupils and/or programs
concerned with education in kindergarten through grade twelve

LD - Learning Disabled. A disorder affecting one or more of the basic psychological processes.
May affedt listening, thinking, speaking, reading, writing, spelling or mathematical calculations.

LEA -Local Education Agency. Typically the school district you are dealing with.

LRE - Least Restrictive Environment. The setting in which federd law requires that the needs of
each specia education student be met. Students are to be removed from the regular classroom
only when they are not successful at their level with supplemental aids and

services. Depending on the childs individual neads, his LRE can be asrestrictiveas a
self-contained classroom or resource center or as nonrestrictive as a general education
classroom for the entire school day. A continuum of alternate placements must be avalable.

MDT- Multi-Disciplinary Team A team of school officials, representing avariety of areas of
professional expertise, and the parent(s) or guardian(s) of an exceptional, school-agelearner that
reviews the results of al formal and informal testing pertaining to the learner.

MR - Mental Retardaion. Children who function intellectually, academically, and behaviorally
below a standard score or 1Q score of 70, in addition to other requirements.



OCR Office of Civil Rights An office in the Department of Education in Washington, D.C.,
responsible for investigating and issuing findings regarding claims of  violation of Section 504
of the Rehabilitation Act of 1973, and, therefore often investigates matters relating to special
education.

OHI - Other Health Impaired. One of the qudifying conditions for special education. A health
condition which may cause severe communication , developmentd and/or educational problems.

OSEP - Office of Special Education Programs One of the federal agencies that often rules with
regard to matters of special education.

OSERS Office of Special Education and Rehabilitative Services

OT - Occupational Therapy. A service provided by atrained therapist, or atrained motor aide as
either adirect service or as a consult to assist children with moderate to severe fine motor
dysfunctions.

PDD: Pervasive Developmental Disorder. A category of diagnostic termsin the DSM-1V that
include severe developmental disorders such as autism.

PT - Physical Therapy. A serviceprovided by atrained therapist as either a direct service or as
consult to assist children with moderate to severe physical disabilities of gross motor
dysfunctiors.

Pull out - Servicesfor specid education chil dren provided outside the regular classroom. In
Cdliforniait is nealy the sameas a Resource Program.

Regular Education Initiative A position taken by some advocaes of special education that
contends that students with disabilities can and should be educated in regular classrooms under
the primary responsibility of the generd education program.

Rehabilitation A sodal service program designed to teach a newly disabled person basic skills
needed for independence.

Related Services Developmental, corrective, and other supportive services required by a
school-age learner with disabilities to benefit from special education. Related services may
include. but are not limited to, such servicesas audiology; socia services; parent information,
counseling, andtraining; special transportation services, speech and language therapy;
psychological services; physical terapy; occupational therapy; and medical services regarding
evaluation and dignosis.

Resource Program - A program model in which a student with a disability isin aregular
classroom for most of each day, but also receives regularly scheduled individual servicesin a



specialized resource classroom. under the supervision of aresource specialist.

Remediation An educational program designed to teach alearner to overcome and/ar cope with
adisability through training and education.

SDC - Special Day Class.

SED - Seriously Emotionally Disturbed. An emotional disturbance that prevents him/her from
functioning educationally. Under the new law in 1997 thisis now known as Emotionally
Disturbed.

SELPA: Special Education Local Plan Area

Sl - Sensory Integration. Sensory Integration is commonly referred to as a therapeutic technique
initially developed by A. Jean Ayres, Ph.D., OTR to treat Sensory Integration Dysfunction,
(SID). Sensory Integration is a neurological process involving analysis, synthesis, and

organizati on of sensory stimulatory input. SID results as a breakdown in the nervous system's
ability to unify and organize the sensory input. Some symptoms of SID are: balance and
equilibrium problems, delays in language development, hyper or hyposensitivity to touch,
movement, sight, or sound, and poor organizational or maotor planning abil ity.

"Stay Put" Rule/ “ Stay Put” Order - The state of pendency that affects an exceptional child
whose parent(s) or guardian(s) start "due process' procedures by requesting a pre-hearing
conference or a hearing. During that time, until matters get settled, the pupil's placement is
considered to bepending; that is, as far as his or school placement goes, the pupil temporarily
"stays put.”

Transition Services A coordinated set of activitiesfor a student, designed within an
outcome-oriented process, which promotes movement from school to post-school activities,
including post-secondary education, vocational training, integrated employment, continuing and
adult education, adult services, independent living, or community participation.

VI - Vision Impaired. A child whose vision impairment adversely affects his/her educational
performance.

Vocational Training or Vocational Rehabilitation Preparation, provided by a school or sodal
service agency, to develop work habits and work atitudes, as well as specific trainingin a
particular skill, such as auto mechanics, carpentry, or assembly-line work.



The Individuals with Disabilities Education Act or IDEA

Thisisthe most important of the three Federal Acts. In general IDEA isintended to ensure that
all children with disabilities have available to them afree appropriate public education that
emphasizes special education and related services designed to meet their unique needs and
prepare them far employment and independent living. On June 4, 197, President Clintonat a
Rose Garden Ceremony signed a massive amendment of IDEA into law that reaffirms the federal
commitment to special education. All gates who receive federal fundsare required to comply
with the IDEA.

Evaluation

A comprehensive evaluation is required. A multidisciplinary team evaluates the child, and
parental consent is required before an initial evaluation. IDEA requires tha reevaluations be
conducted at least every 3 years. A reevaluation is not required before a significant change in placement.

SEC. 614. EVALUATIONS, ELIGIBILITY DETERMINATIONS, INDIVIDUALIZED EDUCATION
PRO GRAMS, AND EDUCATIONAL PLACEMENTS.

(@) EVALUATIONS AND REEV ALUATION S
(1) INITIAL EVALUATIONS-

(A) IN GENERAL- A State educational agency, other State agency, or local educational agency
shall conduct afull and individual initial evaluation, in accordance with this paragraph and
subsection (b), before the initial provision of special education and related services to a child with
adisability under this part.

(B) PROCEDURES- Such initial evaluation shall consist of procedures --
(i) to determine whether a child isa child with a disability (as defined in section 602(3));
and
(ii) to determine the educational needs of such child.

(C) PARENTAL CONSENT -
(i) IN GENERAL- The agency proposing to conduct an initial evaluation to determine if
thechild qualifies asa child with adisability as defined in section 602(3)(A) or 602(3)(B)
shall obtain an informed consent from the parent of such child before the evaluation is
conducted. Parental consent for evaluaion shall not be construed as consent for
placement for receipt of special education and related services.
(ii) REFUSAL- If theparents of such child refuse consent for the evaluation, the agency
may continue to pursue an evaluation by utilizing the mediation and due process
procedures under section 615, except to the extent inconsistent with State law relating to
parental consent.

(2) REEVAL UATION S- A local educational agency shall ensure that a reevaluation of each child with a
disability is conducted --
(A) if conditions warrant a reevaluation or if the child's parent or teacher requests a reeval uation,
but at least onceevery 3 years; and
(B) in accordance with subsections (b) and (c).



(b) EVALUATION PROCEDURES-

(1) NOTICE- The local educational agency shall provide notice to the parents of a child with a disability, in
accordance with subsections (b)(3), (b)(4), and (c) of section 615, that describes any evaluation procedures
such agency proposes to cond uct.
(2) CONDUCT OF EVA LUAT ION- In conducting the evaluation, the local educational agency shall --
(A) use a variety of assessment tools and strategiesto gather relevant functional and
developmental information, including information provided by the parent, that may assist in
determining whether the child isa child with adisability and the content of the chil d's
individualized education program, including information related to enabling the child to be
involved in and progress in the general curriculum or, for preschool children, to participate in
appropriate activities,
(B) not use any single procedure as the sole criterion for determining whether a child is a child
with a disability or determining an appropriate educational program for thechild; and
(C) use technically sound instruments that may assess the relative contribution of cognitive and
behavior al factors, in addition to physical or developmental factors.

(3) ADDITIONAL REQUIREM ENT S- Each local educational agency shall ensure that --

(A) tests and other evaluation materials used to assess a child under this section --
(i) are selected and administered so as not to be discriminatory on a racial or cultural
basis; and
(i) are provided and administered in the child's native language or other mode of
communication, unlessitis clearly notfeasible to do so; and

(B) any standardized tests that are given to the child --
(i) have been validated for the specific purpose for which they are used,;
(ii) areadministered by trained and knowledgeable personnel, and
(iii) are administered in accordance with any instructions provided by the producer of
such tests;

(C) the child isassessed in all areas of suspected disability; and

(D) assessment tools and strategies that provide relevant information that directly assists

persons in determining the educational needs of the child are provided.

(4) DETERM INATION OF ELIGIBILITY - Upon completion of administration of teds and other
evaluation materials --

(A) the determination of whether the child is a child with a disability as defined in section 602(3)
shall be made by ateam of qualified professionals and the parent of the child in accordance with

paragraph (5); and

(B) a copy of the evaluation report and the documentation of determination of eligibility will be

given to the parent.

(5) SPECIAL RULE FOR EL IGIBILITY DETERM INATION- In making a determination of eligibility
under paragraph (4)(A), a child shall not be determined to be a child with a disability if the determinant
factor for such determination is lack of instruction in reading or math or limited English proficiency.

(c) ADDITIONAL REQUIREMENTS FOR EVALUATION AND REEVALUATIONS-
(1) REVIEW OF EXISTING EVALUATION DATA- As part of an initial evaluation (if appropriate) and
as part of any reevaluation under this section, the IEP Team described in subsection (d)(1)(B) and other
qualified professionals, as appropriate, shall --
(A) review existing evaluation data on the child, including evaluations and information
provided by the parents of the child, current classroom-based assessments and observations, and
teacher and related services providers observation; and



(B) on the basis of that review, and input from the child's parents, identify what additional
data, if any, are needed to determine --
(i) whether the child has a particular category of disability, as described in section 602(3),
or, in case of areevaluation of a child, whether the child continuesto have such a
disability;
(ii) the present levels of performance and educational needs of the child;
(iii) whether the child needs special education and related services, or in the case of a
reevaluation of a child, whether the child continues to need special education and related
services; and
(iv) whether any additions or modifications to the special education and related
services are needed to enable the child to meet the measurable annual goals set out
in the individualized education program of the child and to participate, as
appropriate, in the general curriculum.
(2) SOURCE OF DAT A- The local educational agency shall administer such tests and other evaluation
materials as may be needed to produce the data identified by the IEP Team under paragraph (1)(B).
(3) PARENTAL CON SENT- Each local educational agency shall obtain informed parental consent, in
accordance with subsection (a)(1) (C), prior to conducting any reevaluation of a child with a disability,
except that such informed parent consent need not be obtained if the local educational agency can
demonstrate that it had tak en reasonable measures to obtain such consent and the child's parent has failed to
respond.
(4) REQUIREMENTS IF ADDITIONAL DATA ARE NOT NEEDED - If the IEP Team and other
qualified professionals as appropriate, determine that no additional data are needed to determine whether
the child continues to be a child with adisability, the local educational agency --
(A) shall notify the child's parents of --
(i) that determination and the reasons for it; and
(i) the right of such parents to request an assessment to determine whether the child
continues to be a child with a disability; and
(B) shall not be required to conduct such an assessment unless requested to by the child's parents.
(5) EVALUATION S BEFORE CHANGE IN ELIGIBILITY- A local educational agency shall evaluate a
child with a disability in accordance with this section before determining that the child is no longer a child
with a disability.

Sec. 300.532 Evaluation procedures.

Each public agency shall ensure, at a minimum, that the following requirements are met:

(a)(1) Tests and other evaluation materials used to assess a child under Part B of the A ct—

(i) Are slected and adminigered so as not to bediscriminatory on aracid or cultural basis; and

(i) Are provided and administered in the child's native language or other mode of communication, unlessit is clearly
not feadble todo so; and

(2) Materials and procedures used to assess a child with limited English proficiency are selected and ad ministered to
ensure that they measure the extent to which the child has a disability and needs special education, rather than
measuring the child's English language skills.

(b) A variety of assessmert toolsand straegiesare used to gather relevant functional and developmental
information about the child, including information provided by the parent, and information related to enabling
the child to be involved in and progressin the general curriculum (or for a preschool child, to participate in
appropriate activities), that may assist in determining—

(1) Whether the child is a child with a disability under Sec. 300.7; and

(2) The content of the child's IEP.

(€)(1) Any standardized tegs that are given to a child—
(i) Have been validaed for the specific purposefor which they are used; and



(ii) Are administered by trained and knowledgeable personnel in accordance with any instructions provided by the
producer of the tests.

(2) If an assessment is not conducted under standard conditions, a description of the extentto which itvaried
from standard conditions (e.g., the qualifications of the person administering the test, or the method of test
administration) must be included in the evaluation report.

(d) Tests and other evaluation materials include those tailored to assess specific areas of educational need and
not merely those that are designed to provide a single general intelligence quotient.

(e) Tests are sdected and adminigered so as best to ensure tha if atest is administered to achild withimpaired
sensory, manual, or speaking skills, the test results accurately reflect the child's aptitude or achievemert level or
whatever other factors the test purportsto measure, rather than reflecting the child's impaired sensory, manual, or
speaking skills (unless those skills ar e the factors that the test purports to measure).

(f) No single procedure is used as the sole criterion for determining whether a child is a child with a disability and for
determining an appropriate educational program for the child.

(g) The child is assessed in all areas related to the suspected disability, including, if appropriate, health, vision,
hearing, social and emotional status, general intelligence, academic performance, communicative status and motor
abilities.

(h) In evaluating each child with a disability under Secs. 300.531- 300.536, the evaluation is sufficiently
comprehensive to identify all of the child's special education and related services needs, whether or not
commonly linked to the disability category in which the child has been classified.

(i) The public agency uses technically sound instruments that may assess the relative contribution of cognitive and
behavior al factors, in addition to physical or developmental factors.

(i) The public agency uses assessment tools and strategies that provide relevant information that directly assists
persons in determining the educational needs of the child. (Authority: 20 U.S.C. 1412(a)(6)(B), 1414(b)(2) and
(3)

Sec. 300.533 Determination of needed evaluation data.

(a) Review of exiging evaluation data. Aspart of an initial evduation (if gppropriate) and as part of any reeval uation
under Part B of the Act, a group that includes the individuals described in Sec. 300.344, and other qualified
professionals, as appropriate, shall—

(1) Review existing evaluation data on the child, including—

(i) Evaluations and information provided by the parents of the child;

(ii) Current classroom-hased assessments and observations; and

(iii) Observations by teachers and related services providers; and

(2) On the basis of that review, and input from the child's parents, identify what additional data, if any, are needed to
determine—

(i) Whether the child has a particular category of disability, as described in Sec. 300.7, or, in case of areevaluation
of a child, whether the child continues to have such a disability;

(ii) The present levels of performance and educational needs of the child;

(iii) Whether the child needs special education and related services, orin the case of a reevaluation of a child,
whether the child continues to need gpecial education and related services; and

(iv) Whether any additions or modifications to the special education and related services are needed to enable the
child to meet the measurable annual goals set outin the |EP of the child and to participate, as appropriate, in the
general curriculum.

(b) Conduct of review. The group described in paragraph (a) of this section may conduct its review without a
meeting.
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(c) Need for additional data. The public agency shall administer tests and other evduation materials as may be
needed to produce the dataidentified under paragraph (a) of this section.

(d) Requirements if additional data are not need ed.

(1) If the determination under paragraph (a) of this section is that no additional data are needed to determine whether
the child continues to be a child with a disability, the public agency shall notify the child's parents—

(i) Of that determination and the reasons for it; and

(ii) Of theright of the parents to request an assessment to determine whether, for purposes of services under this part,
the child continues to be a child with a disability.

(2) The public agency is not required to conduct the assessment described in paragraph (d)(1)(ii) of this section
unless requested to do so by the child'sparents. (Authority: 20 U.S.C. 1414(c)(1), (2) and (4))

For evaluation and placement decisions, IDEA requires that more than one singe procedure or
information source be used; that information from all sources be documented and carefully
considered; that the eligibility decision be made by a group of persons who know about the
student, the evaluation data, and placement options; and that the placement decision serves
the student in the least restrictive environment. An IEP review meeting is required before
any change in placement.

If the parents disagree with the evaluation performed by the school, they can, under some
circumstances obtain an Independent Educational Evaluation at public expense, known as
an IEE. The forensic assessment will probably involvea discussion of someof the followingissues.

Timelines

Federal Regulations, Appendix A, Question 18.

18. What timelines apply to the development and implementaion of an initial |EP for a child with a disability?

Section 300.343(b) requires each public agency to ensure that within a reasonable period of time following the
agency'’ s receipt of parent consent to an initial evaluation of a child, the child isevaluated and, if determined eligible,
special education and related services are made available to thechild in accordance with an IEP. The section further
requires the agency to conduct a meeting to develop an IEP for the child within 30 days of determining that the child
needs special education and related services.

California Education Code 5604 3. The primary timelines affecting special education programs are as follows:

(a) A proposed assessment plan shall be develop ed within 15 calendar days of referral for assessment, not
counting calendar days between the pupil's regular school sessions or terms or calendar days of school vacation in
excess of five schooldays from the date of receipt of the referral, unless the parent agrees, in writing, to an extension,
pursuant to subdivision (a) of Section 56321.

(b) A parent shall have at least 15 calendar days from the receipt of the proposed assessment plan t arrive at
a decision, pursuant to subdivision (c) of Section 56321.

(c) A parent shallbe notified of the individualized education program meeting early enough to ensure an
opportunity to attend, pursuant to subdivision (b) of Section 56341.5.

(d) An individualized education program required as a result of an assessment of a pupil shallbe developed
within a total time not to exceed 50 calendar days, not counting days between the pupil's regular school
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sessions, ter ms, or days of school vacation in excess of five schooldays, from the date of receipt of the parent's
written consent for assessment, unless the parent agrees, inwriting, to an extension, pursuant to Section 56344.

(e) Beginning at age 14, and updated annudly, a statement of the trangtion service needs of the pupil shall be
includedin the pupil' s individualized education program, pursuant to subdivision (a) of Section 56345.1.

(f) Beginning at age 16, or younger, and annually thereafter, a statement of needed trandtion srvicesshall be
includedin the pupil's individualized education program, pursuant to subdivision (b) of Section 56345.1.

(9) A pupil'sindividualized education program shall be implemented as soon as possible following the
individualized education program meeting, pursuant to Section 3040 of Title 5 of the CaliforniaCode of
Regulations.

(h) An individualized education program team shall meet at least annually to review a pupil's progress, the
individualized education program, including whether the annual goals for the pupil are being achieved, the
appropriateness of the placement, and to make any necessary revisons, pursuant to subdivision (d) of Section 56343,
subdivision (a) of Section 56380, and Section 3068 of Title 5 of the California Code of Regulations.

(i) A reassessment of a pupil shall be cond ucted at least once every three years or mor e freque ntly, if
conditions warrant a reassessment and a new individualized education program to be develop ed, pursuant to
Section 56381.

(j) A meeting of an individualized education program team requested by a parent to review an
individualized education program pursuant to subdivision (c¢) of Section 56343 shall be held within 30
calendar days, not counting daysin July and August, from the date of receipt of the par ent's written request,
pursuant to Section 56343.5.

(k) The administrator of alocal program under thispart shall ensure that the pupil is immediately provided an
interim placement for a period notto exceed 30 calendar days whenever apupil transersinto aschool district from a
school district not operating programs under the same local planin which he or she was last enrolled in a gpecial
education program pursuant to Section 56325. (1) T he parent shall have the right and opportunity to examine all
school records of the child and to receive copies within five calendar days after arequest is made by the parent,
either orally or in writing, pursuant to Section 56504 and Chapter 6.5 (commencing with Section 49060) of Part 27.

(m) Upon receipt of a request from an educational agency where an individual with exceptional needs hasenrolled,
aformer educational agency shall send the pupil’s special education records, or a copy thereof, within five working
days, pursuant to subdivision (a) of Section 3024 of Title 5 of the California Code of Regulations. (n) The
department shall:

(1) Have atime limit of 60 calendar days after acomplaint is filed with the state education agency to inv estigate
the complaint. (2) Give the complainant the opportunity to submit additional information about the allegationsin
the complaint.

(3) Review all relevant information and make an independent determination as to whether thereis aviolation of a
requirement of this part or Part B of the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.).

(4) Issue a written decision, pursuant to Section 300.661 of Title 34 of the Code of Federal Regulations.

(o) A prehearing mediation conference shall be scheduled within 15 calendar days of receipt by the superintendent
of the request for mediation, and shall be completed within 30 calendar days after the request for mediation, unless
both parties to the prehearing mediation conference agree to extend the time for completing the mediation, pursuant
to Section 56500.3.

(p) Any request for a due process hearing arising from subdivision (a) of Section 56501 shall be filed within
three years from the date the party initiating the request knew or had reason to know of facts underlying the
bases for the request, pursuant to subdivision (j) of Section 56505.

(g) The superintendent shall ensure that, within 45 calendar days after receipt of a written due process hearing
request, the hearing is immediately commenced and completed, including any mediation requested at any point
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during the hearing process and a final administraive dedsion is rendered, pursuantto subdivision (a) of Section
56502.

(r) If either party to a due process hearing intends to be represented by an attorney in the due process hearing,
notice of that intent shall be given to the other party at least 10 calendar days prior to the hearing, pursuant to
subdivision (a) of Section 56507.

(s) Any party to a due process hearing shall have the right to be informed by the other parties to the hearing, at
least 10 calendar days prior to the hearing, asto what those parties believe are the issues to be decided at the hearing
and their proposed resolution of thoseissues pursuant to paragraph (6) of subdivision (e) of Section 56505.

(t) Any party to a due process hearing shall have the right to receive from other parties to the hearing, at least five
business days prior to the hearing, a copy of all documents, including all assessments completed by that date, and a
list of all witnesses and their general area of testimony that the parties intend to present at the hearing, pursuant to
paragraph (7) of subdivision (e) of Section 56505.

(u) An appeal of a due process hearing decision shall be made within 90 calendar days of receipt of the hearing
decision, pursuant to subdivision (i) of Section 56505.

(v) When an individualized education program calls for aresidential placement asa result of areview by an
expanded individualized education program team, theindividualized education program shdl indude a provision for
areview, at least every six months, by the full individualized education program team of all of the following pursuant
to paragraph (2) of subdivision (c) of Section 7572.5 of the Government Code:

(1) The case progress.

(2) The continuing need for out-of-home placement.

(3) The extent of compliancewiththe individualized educaion program.
(4) Progress toward alleviating the need for out-of-home care.

56048. The superintendent shall review the information and cal culations submitted by special education local plan
areas in support of all apportionment computations described in this part. T he review shall be conducted on the data
submitted during the initial year of apportionment and for the first succeeding fiscal year only. Adjustments to any
year's apportionment shall be received by the superintendent from the special education local plan area prior to the
end of the first fiscal year following the fiscal year to be adjusted. T he superintendent shall consider and adjust only
theinformation and computational factors originally established during an eligiblefiscal year, if the superintendent's
review determines that they are correct.

Section 300.342(b)(2) provides that an |EP must be implemented as soon aspossible following the meeting in which
the IEP is developed.

Is the child eligible for Special Education under IDEA?

Itiscritical that the assessment answer the referral questions using the predse criteria formulated
by law. Thefollowing definitions are taken from federal law, and these definitions will prevail
over conflicting state law that is more restrictive. In order to be eligible for special education, the
student must be a “child with adisability”. The term “child with a disability' means a child--

() with mental retardation, hearing impairments (incl uding deafness), speech or language
impairments, visual impairments (including blindness), serious emotional disturbance
(hereinafter referred to as emotional disturbance'), orthopedic impairmerts, autism,
traumatic brain injury, other health impairments, or specific learning disabilities; and

(ii) who, by reason thereof, needs special education and related services.
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Each of these disabilities are defined in the 34 Code of Federal Reguations 300.7 as follows:
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(c) Definitions of disability terms. The terms used in this definition are defined as follows:

(1)(i) Autism means a developmental disability significantly affecting verbd and nonverbal communication
and social interaction, generally evident before age 3, that adversely affectsa child'seducational
performance. Other characteristics often associated with autism are engagement in repetitive activities and
stereotyped movements, resigance to environmental change or change in daily routines, and unusual
responses to sensory ex periences. T he term does not apply if a child's educational performance is adversely
affected primarily because the child has an emotional disturbance, as defined in paragraph (b)(4) of this
section. (ii) A child who manifests the characteristics of ““autiam” after age 3 could be diagnosed as having
“autism” if the criteriain paragraph (c)(1)(i) of this section are satisfied.

(2) Deaf-blindn ess means concomitant hearing and visual impairments, the combination of which causes
such severe communicaion and other developmental and educational needsthat they cannot be
accommodated in special education programs solely for children with deafness or children with blind ness.

(3) Deafness means a hearing impairment that is so severe that the child isimpaired in processing linguistic
information through hearing, with or without amplification, that adversely affects a child's educational
performance.

(4) Emotional disturbance is defined as follows:

(i) The term means a condition exhibiting one or more of the following characteristicsover along period of
time and to a marked degree that adversely affects a child's educational performance: (A) An inability to
learn that cannot be explained by intellectual, sensory, or health factors. (B) An inability to build or
maintain satisfactory interpersonal relationships with peers and teachers. (C) Inappropriate types of
behavior or feelings under normal circumstances. (D) A general pervasive mood of unhappiness or
depression. (E) A tendency to develop physcal symptoms or fears associated with personal or school
problems.

(ii) The term includes schizophrenia. The term does not apply to children who are sodally mal adjusted,
unless it is determined that they have an emotional disturbance.

(5) Hearing impairment means an impairment in hearing, whether permanent or fluctuating, that adversely
affects a child's educational performance but that is not included under the definition of deafnessin this
section.

(6) Mental retardation means significantly subaverage general intellectual functioning, existing
concurrently with deficits in adaptive behavior and manifested during the developmental period, that
adversely affects a child's educational perfor mance.

(7) Multiple disabilities means concomitant impairments (such as mental retardation-blindness, mental
retardation-orthopedic impairment, ec.), the combination of which causes such severe educational needs
that they cannot be accommodated in special education programs solely for one of the impairments. The
term does not include deaf-blindness.

(8) Orthopedic impairment means a severe orthopedic impai rment that adversely affects a chil d's
educational performance. The term includes impairments caused by congenital anomaly (e.g., clubfoot,
absence of some member, etc.), impairments caused by disease (e.g., poliomyelitis, bone tuberculosis, etc.),
and impairments from other causes (e.g., cerebral palsy, amputations, and fractures or burns that cause
contractures).

(9) Other health impairment means having limited strength, vitality or dertness, including aheightened
alertnessto environmental stimuli, that reaults in limited al ertness with respect to the educational
environment, that-- (i) I's due to chronic or acute health problems such as ashma, attention deficit disorder
or attention deficit hyperactivity disorder, diabetes epilepsy, a heart condition, hemophilia, lead poisoning,



leukemia, nephritis, rheumatic fever, and sickle cell anemia; and (ii) Adversely affects a child's educational
performance.

(10) Specific learning disability is defined as follows:

(i) General. The term means a disorder in one or more of the basic psychological processesinvolvedin
understanding or in using language, spoken or written, that may manifest itself in an imperfect ability to
listen, think, gpeak, read, write, spell, or to do mathematical calculations, including conditions such as
perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia.

(i) Disorders not included. The term does not include learning problems that are primarily the result of
visual, hearing, or motor disabilities, of mental retardation, of emotional disturbance, or of environmental,
cultural, or economic disadvantage.

(11) Speech or language impairment means a communication disorder, such as stuttering, impaired
articulation, a language impairment, or a voice impairment, that adversly affects a child's educational
performance.

(12) Traumatic brain injury means an acquired injury to the brain caused by an external physcal force,
resulting in total or partial functional disability or psychosocial impairment, or both, that adversely affects a
child's educational performance. The term appliesto open or closed head injuries resulting in impairments
in one or more areas, such as cognition; language; memory; attention; reasoning; abstract thinking;
judgment; problem-solving; snsory, perceptual, and motor abilities; psychosocial behavior; physical
functions; information processing; and speech. The term does not apply to brain injuries that are congenital
or degenerative, or to brain injuries induced by birth trauma.

(13) Visual impairment including blindness means an impairment in vision that, even with correction,
adversely affects a child's educational performance. The term includes both partial sight and blindness.
(Authority: 20 U.S.C. 1401(3)(A) and (B); 1401(26))

Sec. 300.541 Criteria for determining the existence of a specific learning disability.
The federal regulations specify the following criteria for determining if there is alearning disability.

(a) A team may determine that a child has a specific learning disability if—

(1) The child does not achieve commensurate with his or her age and ability levels in one or more of the
areas listed in paragraph (a)(2) of this section, if provided with learning experiences appropriate for the
child's age and ability levels and

(2) The team finds that a child has a severe discrepancy between achievement and intellectual ability in one
or more of the following areas:

(i) Oral expression.

(i) Listening com prehension.

(iii) Written ex pression.

(iv) Basic reading skill.

(v) Reading comprehension.

(vi) Mathematics calculation.

(vii) Mathematics reasoning.

(b) The team may not identify a child as having a gecific learning disability if the severe discrepancy
between ability and achievement is primarily the result of —

(1) A visual, hearing, or motor impairment;

(2) Mental retardation;

(3) Emotional disturbance; or

(4) Environmental, cultural or economic disadvantage. (Authority: Sec. 5(b), Pub. L. 94-142)
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Please note that the federal criteria does not specify what the term “severe discrepancy”
means. Each state has enacted statutes that become more concrete in terms of the definition of a
sever discrepancy. The following isthe regulation applicable in the State of California.

5 CCR 3030 - Eligibility Criteria

(4) Thedecision asto whether or not a severe discrepancy existsshall be made by the individualized
education program team, including assessment personnel in accordance with Section 56341(d), which takes
into account all relevant material which is available on the pupil. No single score or product of scores,
test or procedure shallbe used as the sole criterion for the decisions of the individualized education
program team as to the pupil's eligibility for special education. In determining the existence of a
severe discrepancy, the individualized education program team shall use the following procedures:

(A) When standardized tests are considered to be valid for a specific pupil, a severe discrepancy is
demonstrated by: first,converting into common standard scores, using a mean of 100 and standard
deviation of 15, the achievement testscore and the ability test score to be compared; second,
compu ting the difference between these common standard scores; and third, comparing this
computed difference to the standard criterion which is the product of 1.5 multiplied by the standard
deviation of the distribution of computed differences of students taking these achievement and ability
tests. A computed difference which equals or exceeds this standard criterion, adjusted by one standard
error of measurement, the adjustment not to exceed 4 common standard score points, indicates a severe
discrepancy when such discrepancy is corroborated by other assessment data which may include other tests,
scales, instruments, observations and work samples, as appropriate.

(B) When standardized tests are considered to be invalid for a specific pupil, the discrepancy shall
be measured by alternative means as specified on the assessment plan.

(C) If the standardized tests do not reveal a severe discrepancy as defined in subparagraphs
(A) or (B) above, the individualized education program team may find that a severe discrepancy does
exist, provided that the team documents in a written report that the severe discrepancy between ability and
achievement exists as a result of adisorder in one or more basic psychological processes. The report shall
include a statement of the area, the degree, and the basis and method used in determining the discrepancy.
The report shall contain information considered by the team which shall include, but not be limited to:

1. Dataobtained from standardized assessment instruments;

2. Information provided by the parent;

3. Information provided by the pupil's present teacher;

4, Evidence of the pupil's performance in the regular and/or special education classroom obtained
from observations, work samples, and group test scores;

5.  Consideration of the pupil's age, particularly for young children; and

6.  Any additional relevant infor mation.

(5) The discrepancy shall not be primarily the result of limited school experience or poor school
attendance.
[Authority cited: Statutes of 1981, Chapter 1094, Section 25(a); and Section 56100(a), (g), (i), Education
Code] [Reference: 20 U.S.C. 1401(a)(15) and 1412(5); 34 CFR 300.5(b)(7) and (9), 300.532(a) (2), (d)
and (e), 300.533, 300.540, 300.541-43; and Sections 56026, 56320, 56333, and 56337, Education Code]

Should you be involved in the assessment of a child with a suspected learning disability, it
would be the preferred gpproach to seeif the child meets state criteriafor asevere di screpancy.
However, should the child fail to meet this criteria, the case becomes more difficult, but not
impossible. Pleasenote that the state regulation does not prohibit the team from finding thechild
to be eligible even if the standardized tests do not reveal a severe discrepacy.
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Is the child eligible for section 504 services

Reg. Sec. 104.33 Free appropriate public education.

(a) General. A recipient that operates a public elementary or secondary education program shall provide a free
appropriate public educationto each qualified handicapped person who isin the recipient's jurisdiction, regardless
of the nature or severity of the person's handicap.

(b) Appropriate ed ucation.

(1) For the purpose of this subpart, the provison of an appropriate education is the provision of regular or
special education and related aids and services that

(i) are designed to meet individual educational needs of handicapped persons as adequately as the
needs of nonhandicapped persons are met and

(ii) are based upon adherence to proceduresthat satisfy the requirements of Regs. Secs. 104.34,
104.35, and 104.36.

(2) Implementation of an individualized education program developed in accordancewith the Education of
the Handicapped Act is one means of meeting the standard established in paragraph (b)(1)(i) of this section.

(3) A recipient may place a handicapped person in or refer such person to a program other than the one that
it operates as its means of carrying out the requirements of this subpart. If so, the recipient remains
responsible for ensuring that the requirements of this subpart are met with regpect to any handicapped
person so placed or referred.

(c) Free education.

(1) General. For the purpose of this section, the provision of a free education is the provision of educational
and related services without cost to the handicapped person or to his or her parents or guardian, except for
those fees that are imposed on non-handicapped persons or their parents or guardian. It may consist ether
of the provision of freeservices or, if arecipient places a handicapped person in or refers such person to a
program not operated by the recipient asits means of carrying out the requirements of this subpart, of
payment for the costs of the program. Funds available from any public or private agency may be used to
meet therequirements of this subpat. Nothing in this section shall be construed to rdieve an insurer or
similar third party from an otherwise valid obligaion to provide or pay for servicesprovided toa

handicap ped per son.

(2) Transportation. If a redpient places a handicapped person in or refers such person to a program not
operated by the recipient as its means of carrying out the requirements of this subpart, the recipient shall
ensure that adequate trangportation to and from the program is provided at no greater cost than would be
incurred by the person or his or her parents or guardian if the person were placed in the program operated
by the recipient.

(3) Residentid placement. If placement in a public or private residential program isnecessary to provide a
free gopropriate public education to a handicapped person because of hisor her handicap, the program,
including non-medical care and room and board, shall be provided at no cost to the person or his or her
parents or guardian.

Reg. Sec. 104.3 Definitions.
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Asused in this part, the term:

(j) "Handicapped person.”

(1) "Handicapped persons" means any person who (i) hasa physical or mental impairment which
substantially limits one or more major life activities, (ii) has arecord of such an impairment, or (iii) is
regarded as having such an impairment.

(2) Asused in paragraph (j)(1) of this section, the phrase:

(i) "Physical or mental impairment" means (A) any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the following body systems:
neurological; musculoskeletal; special sense organs; respiratory, including speech organs;
cardiovascular; reproductive, digestive, genito-urinary; hemic and lymphatic; skin; and endocrine;
or (B) any mental or psychological disorder, such as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities.

(i) "Major life activities" means functions such as caring for one's self, performing manual tasks,
walking, seeing, hearing, speaking, breathing, learning, and working.

(iii) "Has arecord of such an impairment” means has a history of, or has been misclassified as
having, a mental or physical impairment that substantially limits one or more major life activities.

(iv) "Isregaded as having an impairment” means (A) hasa physical or mental impairment that
does not substantially limit major life activities but that is treated by a recipient as constituting
such alimitation; (B) has a physical or mental impairment that substantially limits major life
activities only as a result of the attitudes of others toward such impairment; or (C) has none of the
impairments defined in paragraph (j)(2)(i) of this section but is treated by a recipient as having
such an impairment.

What is the measure of a Free and Appropriate Public Education?
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