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Unit 1
Introduction, Glossary, Assessment & Eligibility: 

There are 65,000 handicapped children in Los Angeles Unified School District,
16,000 in Ventura County, and 650,000 statewide who qualify for special education services.  
State and Federal special education law provides a great array of diagnostic and therapeutic
services of a psychological nature at no cost to these handicapped children. In many instances
Children with special needs require substantial and lifelong services that are beyond the means of
most Parents to provide. It is therefore critical that families became familiar with benefits
available under Federal and State programs, as well as private insurance. 

In order to understand the legal rights of a child with a disabling disorder, it is necessary
to understand the appropriate provisions of three topics of Federal law, and then the appropriate
state law for the jurisdiction where the child resides The three Federal Acts that may apply are
the Individuals with Disabilities Education Act or IDEA, Section 504 of the Rehabilitation Act of
1973, and The Americans with Disabilities Act (ADA), enacted in 1990. These three Federal
Acts supercede state law and provide substantial layers of benefits and rights for children and
adults who are defined as eligible for the protection and services announced by the particular
Acts.

        The Individuals with Disabilities Education Act is the most important of the three
Federal Acts. In general IDEA is intended to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them for employment and
independent living. On June 4, 1997, President Clinton at a Rose Garden Ceremony signed a
massive amendment of IDEA into law.  In March 1999, U.S. Department of Education issued
Regulations implementing IDEA 1997.

Section 504 of the Rehabilitation Act of 1973 is broader in scope than the IDEA which
applies only to the thirteen enumerated disabilities.  Section 504 applies to any person who (1)
has a physical or mental impairment that substantially limits one or more major life activities, (2)
has a record of such an impairment, or (3) is regarded as having such an impairment. Major life
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activities include walking, seeing, hearing, speaking, breathing, learning, working, caring for
oneself, and performing manual tasks. Whenever there is doubt that IDEA will apply to a
situation, Section 504 may grant benefit entitlement.  Section 504 provides that eligible children
be provided a free and appropriate public education.  Regulations have been adopted that
implement the provisions of section 504 Nationwide.

Each state has enacted law presumably implementing these federal laws, and regulations. 
The California provisions appear as part of the Education and Government Codes.  The
California Department of Education has authored regulations that are part of the California
Administrative code that presumably implements the Education Code.

Therefore, to become knowledgeable about the legislation that would apply to special
education children in California, one would have to consult at least the following bodies of law.

1. The federal Individuals with Disabilities Education Act
2. The federal regulations implementing this Act.
3. Section 504 of the federal Rehabilitation Act of 1973
4. The federal regulations implementing this Act
5. The federal Family educational and privacy rights Act
6. The federal regulations implementing this Act
7. The California Government Code
8. The California Education Code
9. The California Administrative Regulations implementing the Education Code 
10. Federal and State Court cases that interpret any provisions of the above statutes.

For those of you who have not had legal training it is important to understand how case law and
statutory law both state and federal work together to become “the law”.  We have what is known
as a common law system of justice.  The purpose of this system is to pursue a system that
dispenses reasonable consistent results for similar factual scenarios.  

Glossary and Acronyms

504 or 504 Plan. A section of the Rehabilitation Act of 1973 under which students who do not
qualify for special education are able to obtain some services.

AB-3632 - A set of laws passed in California that provides for an interagency responsibility for
psychological services required for special education students to be provided by the County
Department of Mental Health.  When a student needs psychological services beyond the scope of
a local school counselor, the IEP team makes an “AB-3632" referral to County Mental Health.

Accommodations - Techniques and materials that allow individuals with disabilities to complete
school or work tasks with greater ease and effectiveness. Examples include spellcheckers, tape
recorders, and expanded time for completing assignments.
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ADA - The Americans with Disabilities Act.  A comprehensive federal act passed in 1990 that
provides a wide range of protection for qualified handicapped individuals.  It is considered to be
a civil rights act. A special education student by definition is protected under this act.

Adaptive and Assistive Technology - Equipment that enhances the ability of students and
employees to be more efficient and successful. For individuals with LD, computer grammar
checkers, an overhead projector used by a teacher, or the audiovisual information delivered
through a CD-ROM would be typical examples.  Special Education Students are entitled to
Adaptive and Assistive Technology as part of their Individual Education Plan.

ADD/ ADHD - Attention Deficit Disorder/Attention Deficit Hyperactivity Disorder.  A common
attentional disorder that may qualify a student for special education services as Other Health
Impaired (see OHI below)

Assessment -   Comprehensive Evaluation Report A report issued by a school district or other
administrative unit, based on a thorough psycho-educational evaluation of a pupil, and indicating
that pupil's educational strengths and weaknesses.

CDE - California Department of Education

DD - Developmental Disability. Developmental Disabilities in infants and toddlers are displayed
as significant differences between expected level of development for age and current level of
functioning.. Children with developmental disabilities are those who have delay in one or more
of the following areas: cognitive development; physical and motor development, including vision
and hearing; communication development; social or emotional development; or adaptive
development.

DSM-IV - Diagnostic and Statistical Manual of Mental Disorders , Fourth Edition, published by
the American Psychiatric Association.  This is the diagnosticians bible, and it contains the
diagnostic criteria for all accepted mental disorders, including those that may qualify for special
education .

DS - Down Syndrome

DSS - Department of Social Services

DR - Department of Rehabilitation

Due Process - A system of formal proceedings regularly implemented in accordance   with
established rules and principles.

ESY - Extended School Year.  Special programs for children whose learning regression is
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extreme after long breaks in the school year.

FAPE -  Free and Appropriate Public Education A planned individualized program of education
and special services, provided without cost to the family and based on a child's own needs and  
allows the child to make individual progress.

Hearing Officer - An impartial professional not employed by one's own school district or  
intermediate unit charged with the responsibility of conducting a due process hearing. The
hearing officer may or may not be an attorney, but must be knowledgeable about special
education laws.. 

IDEA -  Individuals with Disabilities Education Act.  A set of federal laws under which all state
special education programs operate.

IEE - Independent Educational Evaluation.  If the parents disagree with the evaluation performed
by the school, they can, under some circumstances obtain an Independent Educational Evaluation
at public expense.

IEP - Individualized Education Program. A legally required program requiring parent 
participation to meet the unique needs of students who have been identified through a                
multifactored evaluation to be eligible for special education services.

K-12 An abbreviation often used by school officials that refers to pupils and/or programs
concerned with education in kindergarten through grade   twelve.

LD - Learning Disabled. A disorder affecting one or more of the basic psychological processes.
May affect listening, thinking, speaking, reading, writing, spelling or mathematical calculations.

LEA -Local Education Agency.  Typically the school district you are dealing with.

LRE - Least Restrictive Environment. The setting in which federal law requires that the needs of
each special education student be met. Students are to be removed  from the regular classroom
only when they are not  successful at their level with supplemental aids and                              
services. Depending on the child's individual needs, his LRE can be as restrictive as a
self-contained classroom or resource center or as nonrestrictive as a general education                  
classroom for the entire school day. A continuum of alternate placements must be available.

MDT-  Multi-Disciplinary Team  A team of school officials, representing a variety of areas of  
professional expertise, and the parent(s) or guardian(s) of an exceptional,   school-age learner that
reviews the results of all formal and informal   testing pertaining to the learner.

MR - Mental Retardation. Children who function intellectually, academically, and behaviorally
below a standard score or IQ score of 70, in addition to other requirements. 
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OCR  Office of Civil Rights An office in the Department of Education in Washington, D.C.,  
responsible for investigating and issuing findings regarding claims of   violation of Section 504
of the Rehabilitation Act of 1973, and, therefore   often investigates matters relating to special
education.   

OHI - Other Health Impaired. One of the qualifying conditions for special education. A health
condition which may cause severe communication , developmental and/or educational problems.

OSEP - Office of Special Education Programs One of the federal agencies that often rules with
regard to matters of special education.

OSERS  Office of Special Education and Rehabilitative Services 

OT - Occupational Therapy. A service provided by a trained therapist, or a trained motor aide as
either a direct service or as a consult to assist children with moderate to severe fine motor
dysfunctions.

PDD: Pervasive Developmental Disorder. A category of diagnostic terms in the DSM-IV that
include severe developmental disorders such as autism.

PT - Physical Therapy. A service provided by a trained therapist as either a direct service or as
consult to assist children with moderate to severe physical disabilities of gross motor
dysfunctions.

Pull out - Services for special education children provided outside the regular classroom.  In
California it is nearly the same as a Resource Program.

Regular Education Initiative  A position taken by some advocates of special education that
contends that students with disabilities can and should be educated in regular   classrooms under
the primary responsibility of the general education   program.

Rehabilitation  A social service program designed to teach a newly disabled person   basic skills
needed for independence.

Related Services   Developmental, corrective, and other supportive services required by a  
school-age learner with disabilities to benefit from special education.   Related services may
include. but are not limited to, such services as   audiology; social services; parent information,
counseling, and training;   special transportation services; speech and language therapy;  
psychological services; physical terapy; occupational therapy; and medical   services regarding
evaluation and diagnosis.

Resource Program - A program model in which a student with a disability is in a regular
classroom for most of each day, but also receives regularly scheduled individual services in a
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specialized resource classroom. under the supervision of a resource specialist.

Remediation  An educational program designed to teach a learner to overcome and/or cope with
a disability through training and education. 

SDC - Special Day Class.

SED - Seriously Emotionally Disturbed. An emotional disturbance that prevents him/her from
functioning educationally.  Under the new law in 1997 this is now known as Emotionally
Disturbed.

SELPA: Special Education Local Plan  Area

SI - Sensory Integration.  Sensory Integration is commonly referred to as a therapeutic technique
initially developed by A. Jean Ayres, Ph.D., OTR to treat Sensory Integration Dysfunction,
(SID). Sensory Integration is a neurological process involving analysis, synthesis, and
organization of sensory stimulatory input. SID results as a breakdown in the nervous system's
ability to unify and organize the sensory input. Some symptoms of SID are: balance and
equilibrium problems, delays in language development, hyper or hyposensitivity to touch,
movement, sight, or sound, and poor organizational or motor planning ability.

"Stay Put" Rule/ “Stay Put” Order -  The state of pendency that affects an exceptional child
whose parent(s) or guardian(s) start "due process" procedures by requesting a pre-hearing  
conference or a hearing. During that time, until matters get settled, the pupil's placement is
considered to be pending; that is, as far as his or school placement goes, the pupil temporarily
"stays put." 

Transition Services A coordinated set of activities for a   student, designed within an
outcome-oriented process, which promotes   movement from school to post-school activities,
including post-secondary education, vocational training, integrated employment, continuing and  
adult education, adult services, independent living, or community   participation.

VI - Vision Impaired.  A child whose vision impairment adversely affects his/her educational
performance.

Vocational Training or Vocational Rehabilitation  Preparation, provided by a school or social
service agency, to develop work   habits and work attitudes, as well as specific training in a
particular skill, such as auto mechanics, carpentry, or assembly-line work. 
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The Individuals with Disabilities Education Act or IDEA

This is the most important of the three Federal Acts. In general IDEA is intended to ensure that
all children with disabilities have available to them a free appropriate public education that
emphasizes special education and related services designed to meet their unique needs and
prepare them for employment and independent living. On June 4, 1997, President Clinton at a
Rose Garden Ceremony signed a massive amendment of IDEA into law that reaffirms the federal
commitment to special education.  All states who receive federal funds are required to comply
with the IDEA.

Evaluation

A comprehensive evaluation is required. A multidisciplinary team evaluates the child, and
parental consent is required before an initial evaluation. IDEA requires that reevaluations be
conducted at least every 3 years. A reevaluation is not required before a significant change in placement.

SEC. 614. EVALUATIONS, ELIGIBILITY DETERMINATIONS, INDIVIDUALIZED EDUCATION

PRO GRA MS , AND  EDU CAT IONA L PLA CEM ENTS . 

(a) EVA LUAT IONS  AND  REEV ALUA TION S- 

(1) INIT IAL EV ALUA TION S- 

(A) IN GENERAL- A State educational agency, other State agency, or local educational agency

shall conduct a full and individual initial evaluation, in accordance with this paragraph and

subsection  (b), before  the initial provisio n of special ed ucation and  related servic es to a child with

a disability und er this part. 

(B) PR OCE DUR ES- Such  initial evaluation sh all consist of pro cedures -- 

(i) to determine whether a child is a child with a disability (as defined in section 602(3));

and 

(ii) to determin e the educa tional needs  of such child. 

(C) PA REN TAL C ONS ENT - 

(i) IN GE NER AL- The  agency pro posing to co nduct an initial ev aluation to d etermine if

the child qualifies as a child with a disability as defined in section 602(3)(A) or 602(3)(B)

shall obtain an  informed c onsent from  the parent o f such child be fore the evalu ation is

conducted. Parental consent for evaluation shall not be construed as consent for

placeme nt for receipt o f special edu cation and  related servic es. 

(ii) REFUSAL- If the parents of such child refuse consent for the evaluation, the agency

may continue to pursue an  evaluation by utilizing the mediation and du e process

proced ures under  section 61 5, except to  the extent inco nsistent with State law  relating to

parental co nsent. 

(2) REEVAL UATION S- A local educational agency shall ensure that a reevaluation of each child with a

disability is cond ucted -- 

(A) if conditions warrant a reevaluation or if the child's parent or teacher requests a reevaluation,

but at least once every 3 years; and 

(B) in acco rdance with  subsections  (b) and (c) . 
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(b) EV ALUA TION  PRO CED URE S- 

(1) NO TICE - The loca l educationa l agency shall pr ovide no tice to the pare nts of a child with a  disability, in

accordance with subsections (b)(3), (b)(4), and (c) of section 615, that describes any evaluation procedures

such agenc y propos es to cond uct. 

(2) CO NDU CT O F EVA LUAT ION- In c onducting  the evaluation , the local edu cational age ncy shall -- 

(A) use a variety of assessment tools and strategies to gather relevant functional and

develop mental inform ation, including information provided by the parent, that may assist in

det erm inin g wh ethe r the  chil d is a  chil d wi th a d isab ility  and  the c ontent o f the  chil d's

individualize d educa tion progra m, including information related to enabling the child to be

involved in and progress in the general curriculum or, for presc hool childr en, to particip ate in

approp riate activities; 

(B) not use  any single pro cedure as  the sole criterio n for determ ining whether a  child is a child

with a disability or determining an appropriate educational program for the child; and 

(C) use technically sound instruments that may assess the relative contribution of cognitive and

behavior al factors, in add ition to physica l or develo pmental fac tors. 

(3) AD DITIO NAL R EQU IREM ENT S- Each lo cal educa tional agenc y shall ensure that -- 

(A) tests and o ther evaluatio n materials use d to assess a c hild under this se ction -- 

(i) are selected and administered so as not to be discriminatory on a racial or cultural

basis; and 

(ii) are provided and administered in the child's native language or other mode of

communication, unless it is clearly not feasible to do so; and 

(B) any stan dardized  tests that are given  to the child -- 

(i) have bee n validated fo r the specific p urpose for  which they are u sed; 

(ii) are administered by trained and knowledgeable personnel; and 

(iii) are administered in accordance with any instructions provided by the producer of

such tests; 

(C) the child is assessed in all areas of suspected disability; and 

(D) assessment tools and strategies that provide relevant information that directly assists

persons in determining the educational needs of the child are provided. 

(4) DETERM INATION OF  ELIGIBILITY- Upon completion of administration of tests and other

evaluation m aterials -- 

(A) the determination of whether the child is a child with a disability as defined in section 602(3)

shall be mad e by a team o f qualified pro fessionals and  the parent o f the child in acco rdance with

paragraph (5); and 

(B) a copy of the evaluation report and the documentation of determination of eligibility will be

given to the p arent. 

(5) SPE CIAL R ULE F OR EL IGIBI LITY  DET ERM INAT ION- In m aking a dete rmination o f eligibility

under paragraph (4)(A), a child shall not be determined to be a child with a disability if the determinant

factor for such  determinatio n is lack of instructio n in reading o r math or limited  English pro ficiency. 

(c) ADD ITION AL RE QUIR EME NTS  FOR E VALU ATIO N AN D REE VALU ATIO NS- 

(1) REVIEW  OF EXIST ING EVA LUATIO N DAT A- As part of an initial evaluation (if appropriate) and

as part of any re evaluation un der this section , the IEP Team described in subsection (d)(1)(B) and other

qualified pro fessionals, as ap propriate , shall -- 

(A) review e xisting evaluatio n data on the  child, including evaluations and information

provid ed by th e paren ts of the ch ild, current classroom-based assessments and observations, and

teacher and related services providers observation; and 
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(B) on the  basis of that revie w, and input from the child's parents , identify what additional

data , if any, are neede d to determ ine -- 

(i) whether the child has a particular category of disability, as described in section 602(3),

or, in case of a reevaluation of a child, whether the child continues to have such a

disability; 

(ii) the prese nt levels of  perform ance an d educa tional ne eds of the  child ; 

(iii) whether the ch ild needs sp ecial educa tion and rela ted services, o r in the case of a

reevaluation of a child, whether the child continues to need special education and related

services; and 

(iv) whether any additions or modifications to the special education and related

services are needed to enable the child to meet the measurable annual goals set out

in the individualized education program of the child and to participate, as

appropriate, in the general curriculum. 

(2) SOU RCE O F DAT A- The lo cal educa tional agenc y shall administer such tests and other evaluation

materials as may be needed to produce the data identified by the IEP Team under pa ragraph (1 )(B). 

(3) PAREN TAL CON SENT- Each local educational agency shall obtain informed parental co nsent, in

accorda nce with subse ction (a)(1) (C), prior to  conductin g any reevalu ation of a child  with a disability,

except that such informed parent consent need not be obtained if the local educational agency can

demon strate that it had tak en reasona ble measu res to obtain  such conse nt and the child 's parent has failed  to

respond . 

(4) REQUIREM ENTS IF ADD ITIONAL DAT A ARE NOT  NEEDED - If the IEP Team and other

qualified professionals, as appropriate, determine that no additional data are needed to determine whether

the child con tinues to be a c hild with a disab ility, the local educ ational agen cy -- 

(A) shall notify the c hild's parents of -- 

(i) that determination and the reasons for it; and 

(ii) the right of such p arents to req uest an assessm ent to determ ine whether the  child

continues to be a child with a disability; and 

(B) shall no t be require d to cond uct such an as sessment unle ss requested  to by the child's pa rents. 

(5) EVALUATION S BEFORE CH ANGE IN ELIGIB ILITY- A local educational agency shall evaluate a

child with a disa bility in accord ance with this sec tion before  determining  that the child is no  longer a child

with a disability. 

Sec. 300.532 Evaluation procedures. 

Each pu blic agency sh all ensure, at a m inimum, that the fo llowing requ irements are  met: 

(a)(1) T ests and othe r evaluation m aterials used to  assess a child u nder Pa rt B of the A ct— 

(i) Are selected and administered so as not to be discriminatory on a racial or cultural basis; and 

(ii) Are pro vided and  administered  in the child's native lan guage or o ther mode  of comm unication, unle ss it is clearly

not feasible to do so; and 

(2) Ma terials and pr ocedure s used to asse ss a child with limited  English pro ficiency are selec ted and ad ministered to

ensure that they measure the extent to which the child has a disability and needs special education, rather than

measuring th e child's English la nguage skills. 

(b) A variety of assessment tools and strategies are used to gather relevant functional and developmental

information  about the ch ild, including information provided by the parent, and information related to enabling

the child to be involved in and progress in the general curriculum (or for a pre school child , to participate  in

appropriate activities), that may assist in determining— 

(1) Whether the child is a child with a disability under Sec. 300.7; and 

(2) The content of the child's IEP. 

(c)(1) Any standardized tests that are given to a child— 

(i) Have been validated for the specific purpose for which they are used; and 



10

(ii) Are administered by trained and knowledgeable personnel in accordance with any instructions provided by the

produc er of the tests. 

(2) If an assessment is not conducted under standard conditions, a description of the extent to which it varied

from standard cond itions (e.g., the qualifications of the person administering the test, or the method  of test

administration) must be included in the evaluation report. 

(d) Tests and other evaluation materials include those tailored to assess specific areas of educational need and

not merely tho se that are de signed to pr ovide a sing le general intellige nce quotie nt. 

(e) Tests are selected and administered so as best to ensure that if a test is administered to a child with impaired

sensory, manual, or speaking skills, the test results accurately reflect the child's aptitude or achievement level or

whatever other factors the test purports to measure, rather than reflecting the child's impaired sensory, manual, or

speaking sk ills (unless those skills ar e the factors tha t the test purpo rts to measure ). 

(f) No single procedure is used as the sole criterion for determining whether a child is a child with a disability and for

determining  an appro priate educ ational pro gram for the c hild. 

(g) The child is assessed in all areas related to the suspected disability, including, if appropriate, health, vision,

hearing, social and emotional status, general intelligence, academic performance, communicative status, and motor

abilities. 

(h) In evaluatin g each child  with a disability und er Secs. 30 0.531- 3 00.536 , the eva luation is su fficiently

comprehensive to identify all of the child's special education and related services needs, whether or not

commonly linked to the disability category in which the child has been classified. 

(i) The public agenc y uses technically sound instruments that may assess the relative contribution of cognitive and

behavior al factors, in add ition to physica l or develo pmental fac tors. 

(j) The p ublic agenc y uses assessme nt tools and stra tegies that pro vide releva nt information  that directly assists

persons  in determ ining the e ducatio nal need s of the ch ild. (Authority: 20 U.S.C. 1412(a)(6)(B), 1414(b)(2) and

(3)) 

Sec. 300.533 Determination o f needed evaluation data . 

(a) Review of existing evaluation data. As part of an initial evaluation (if appropriate) and as part of any reevaluation

under Part B of the Act, a group that includes the individuals described in Sec. 300.344, and other qualified

profession als, as appro priate, shall—  

(1) Review existing evaluation data on the child, including— 

(i) Evaluations and information provided by the parents of the child; 

(ii) Current classroom-based assessments and observations; and 

(iii) Observations by teachers and related services providers; and 

(2) On the  basis of that revie w, and inpu t from the child 's parents, identify wha t additional d ata, if any, are need ed to

determine— 

(i) Whether the child has a particular category of disability, as described in Sec. 300.7, or, in case of a reevaluation

of a child, whe ther the child co ntinues to have  such a disab ility; 

(ii) The pre sent levels of pe rformance  and educ ational need s of the child; 

(iii) Whether the child needs special education and related services, or in the case of a reevaluation of a child,

whether the child continues to need special education and related services; and 

(iv) Whether any additions or modifications to the special education and related services are needed to enable the

child to meet the measurable annual goals set out in the IEP of the child and to participate, as appropriate, in the

general curr iculum. 

(b) Conduct of review. The group described in paragraph (a) of this section may conduct its review w ithout a

meeting. 
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(c) Need for additional data. The public agency shall administer tests and other evaluation materials as may be

needed  to produ ce the data id entified unde r paragrap h (a) of this sectio n. 

(d) Req uirements if ad ditional data  are not need ed. 

(1) If the determination under paragraph (a) of this section is that no additional data are needed to determine whether

the child continues to be a child with a disab ility, the public agency shall notify the child's parents— 

(i) Of that determination and the reasons for it; and 

(ii) Of the right of the  parents to re quest an asse ssment to de termine whe ther, for purp oses of servic es under this p art,

the child con tinues to be a c hild with a disab ility. 

(2) The public agency is not required to conduct the assessment described in paragraph (d)(1)(ii) of this section

unless requested to do so by the child's parents. (Authority: 20 U.S.C. 1414(c)(1), (2) and (4)) 

For evaluation and placement decisions, IDEA requires that more than one single procedure or
information source be used; that information from all sources be documented and carefully
considered; that the eligibility decision be made by a group of persons who know about the
student, the evaluation data, and placement options; and that the placement decision serves
the student in the least restrictive environment. An IEP review meeting is required before
any change in placement.

If the parents disagree with the evaluation performed by the school, they can, under some
circumstances obtain an Independent Educational Evaluation at public expense, known as
an IEE. The forensic assessment will probably involve a discussion of some of the following issues.

Timelines

Federal Regulations, Appendix A, Question 18. 

18. What timelines apply to the development and implementation of an initial IEP for a child with a disability? 

Section 300.343(b) requires each public agency to ensure that within a reasonable period of time following the

agency’s receipt of parent consent to an initial evaluation of a child, the child is evaluated and, if determined eligible,

special education and related services are made available to the child in accordance with an IEP. The section further

requires the a gency to co nduct a me eting to deve lop an IE P for the child  within 30 da ys of determin ing that the child

needs spe cial educatio n and related  services. 

California Education C ode 5604 3.  The primary timelines affecting special ed ucation programs are  as follows:

   (a) A proposed assessment plan shall be develop ed within 15 calendar da ys of referral for assessment, not

counting ca lendar da ys between the  pupil's regular sc hool session s or terms or  calendar d ays of schoo l vacation in

excess of five schooldays from the date of receipt of the referral, unless the parent agrees, in writing, to an extension,

pursuant to subdivision (a) of Section 56321.

   (b) A parent shall have at least 15 calendar days from the receipt of the proposed assessment plan t arrive at

a decision, pursuant to subdivision (c) of Section 56321.

   (c) A parent shall be notified of the individualized education program meeting early enough to ensure an

opportunity to attend, pursuant to subdivision (b) of Section 56341.5.

   (d) An individualized education program required as a result of an assessment of a pupil shall be developed

within a total time not to exceed 50 calendar days, not counting days between the pupil's regular school
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sessions, ter ms, or da ys of scho ol vaca tion in exce ss of five sch oolday s, from the  date of r eceipt of th e paren t's

written consent for assessment, unless the parent agrees, in writing, to an extension, pursuant to Section 56344.

   (e) Beginning at age 14, and updated annually, a statement of the transition service needs of the pupil shall be

included in the pupil' s individualized education program, pursuant to subdivision (a) of Section 56345.1.

   (f) Beginning at age 16, or younger, and annually thereafter, a statement of needed transition services shall be

included in the pupil's individualized education program, pursuant to subdivision (b) of Section 56345.1.

   (g) A pupil's individualized education program shall be implemented as soon as possible following the

individualized education program meeting, pursuant to Section 3040 of Title 5 of the California Code of

Regulations.

   (h) An individua lized education p rogram tea m shall meet at least a nnually to rev iew a pup il's progress , the

individualized education program, including whether the annual goals for the pupil are being achieved, the

appropriateness of the placement, and to make any necessary revisions, pursuant to subdivision (d) of Section 56343,

subdivision (a) of Section 56 380, and Sec tion 3068 of T itle 5 of the California Code of R egulations.

   (i) A reasse ssment of  a pupil sha ll be cond ucted at  least once  every th ree yea rs or mor e freque ntly, if

conditions warrant a rea ssessment and a new individualized educa tion program to be develop ed, pursuant to

Section 56381.

   (j) A meeting of an individualized education program team requested by a parent to review an

individualized education program pursuant to subdivision (c) of Section 56343 shall be held within 30

calendar days, not counting  days in July and  August, from  the date of rec eipt of the par ent's written reque st,

pursuant to Section 56343.5.

   (k) The administrator of a local program under this part shall ensure that the pupil is immediately provided an

interim placement for a period not to exceed 30 calendar days whenever a pupil transfers into a school district from a

school district not operating programs under the same local plan in which he or she was last enrolled in a special

education  program  pursuant to S ection 56 325.    (l) T he parent sh all have the right a nd opp ortunity to exam ine all

school rec ords of the c hild and to re ceive cop ies within five calen dar days after  a request is ma de by the pa rent,

either orally or in writing, pursuant to Section 56504 and Chapter 6.5 (commencing with Section 49060) of Part 27.

   (m) Upon receipt of a request from an educational agency where an individual with exceptional needs has enrolled,

a former educational agency shall send the pupil's special education records, or a copy thereof, within five working

days, pursuant to subdivision (a) of Section 3024 of Title 5 of the California Code of Regulations.    (n) The

departm ent shall:

   (1) Have  a time limit of 60  calendar d ays after a com plaint is filed with the sta te educatio n agency to inv estigate

the comp laint.    (2) Give the  complain ant the opp ortunity to subm it additional info rmation ab out the allegatio ns in

the comp laint.

   (3) Review  all relevant inform ation and m ake an inde penden t determinatio n as to whethe r there is a violatio n of a

requirement of this part or Part B of the Individuals with Disabilities Education Act (20 U.S.C. Sec.  1400 et seq.).

   (4) Issue a written decision, pursuant to Sec tion 300.661 o f Title 34 of the Code  of Federal Regulations.

   (o) A prehearing mediation conference shall be scheduled within 15 calendar days of receipt by the superintendent

of the request for mediation, and  shall be completed within 30  calendar days after the request for me diation, unless

both parties to the prehearing mediation conference agree to extend the time for completing the mediation, pursuant

to Section 56500.3.

   (p) Any re quest for  a due pr ocess hea ring arisin g from su bdivision  (a) of Sec tion 565 01 shall b e filed with in

three years from the date the party initiating the request knew or had reason to know of facts underlying the

bases for the req uest, pursuant to subdivision (j) of Section 56505.

   (q) The su perintende nt shall ensure tha t, within 45 calendar days after receipt of a written due process hearing

request, the hearing is immediately commenced and completed, including any mediation requested at any point
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during the hearing process, and a final administrative decision is rendered, pursuant to subdivision (a) of Section

56502.

   (r) If either party to a due process hearing intends to be represented by an attorney in the due process hearing,

notice of that intent shall be given to the other party at least 10 calendar days prior to the hearing, pursuant to

subdivision (a) of Section 56507.

    (s) Any party to a due process hearing shall have the right to be informed by the other parties to the hearing, at

least 10 calendar days prior to the hearing, as to what those parties believe are the issues to be decided at the hearing

and their proposed resolution of those issues, pursuant to paragraph (6) of subdivision (e) of Section 56505.

   (t) Any party to a due process hearing shall have the right to receive from other parties to the hearing, at least five

business days prior to the hearing, a copy of all documents, including all assessments completed by that date, and a

list of all witnesses and  their general ar ea of testimon y that the parties inte nd to prese nt at the hearing, p ursuant to

paragraph (7) of subdivision (e) of Section 56505.

   (u) An appeal of a due process hearing decision shall be made within 90 calendar days of receipt of the hearing

decision, pursuant to subdivision (i) of Section 56505.

   (v) When an individualized education program calls for a residential placement as a result of a review by an

expanded individualized education program team, the individualized education program shall include a provision for

a review, at least every six months, by the full individualized education program team of all of the following pursuant

to paragraph (2) of subdivision (c) of Section 7572.5 of the Government Code:

   (1) The case pro gress.

   (2) The c ontinuing nee d for out-of-ho me place ment.

   (3) The extent of compliance with the individualized education program.

   (4) Prog ress toward  alleviating the nee d for out-of-ho me care. 

56048.  The superintendent shall review the information and calculations submitted by special education local plan

areas in supp ort of all app ortionmen t computa tions describ ed in this part. T he review sha ll be condu cted on the  data

submitted during the initial year of apportionment and for the first succeeding fiscal year only.  Adjustments to any

year's apportionment shall be received by the superintendent from the special education local plan area prior to the

end of the first fiscal ye ar following the  fiscal year to be a djusted.  T he superinte ndent shall co nsider and  adjust only

the i nfo rma tion  and  com putatio nal f acto rs o riginall y est abl ishe d du ring  an e ligib le fis cal y ear , if th e sup erin tend ent's

review dete rmines that they a re correct.

Section 300.342(b)(2) provides that an IEP must be implemented as soon as possible following the meeting in which

the IEP is d eveloped . 

Is the child eligible for Special Education under IDEA?

It is critical that the assessment answer the referral questions using the precise criteria formulated
by law.  The following definitions are taken from federal law, and these definitions will prevail
over conflicting state law that is more restrictive.  In order to be eligible for special education, the
student must be a “child with a disability”. The term `child with a disability' means a child--

(i) with mental retardation, hearing impairments (including deafness), speech or language
impairments, visual impairments (including blindness), serious emotional disturbance
(hereinafter referred to as `emotional disturbance'), orthopedic impairments, autism,
traumatic brain injury, other health impairments, or specific learning disabilities; and

(ii) who, by reason thereof, needs special education and related services.



14

Each of these disabilities are defined in the 34 Code of Federal Regulations 300.7 as follows:

(c) Definitions of disability terms. The term s used in this defin ition are define d as follows: 

(1)(i) Autism  means a developmental disability significantly affecting verbal and nonverbal communication

and social interaction, generally evident before age 3, that adversely affects a child's educational

performance. Other characteristics often associated with autism are engagement in repetitive activities and

stereotyped movements, resistance to environmental change or change in daily routines, and unusual

response s to sensory ex periences. T he term do es not app ly if a child's educatio nal perform ance is adve rsely

affected prim arily because  the child has an  emotiona l disturbance , as defined in p aragraph  (b)(4) of this

section. (ii) A child who manifests the characteristics of ``autism'' after age 3 could be diagnosed as having

``autism'' if the criteria in parag raph (c)(1 )(i) of this section a re satisfied. 

(2) Deaf-blindn ess means concomitant hearing and visual impairments, the combination of which causes

such severe communication and other developmental and educational needs that they cannot be

accomm odated in  special edu cation pro grams solely fo r children with d eafness or ch ildren with blind ness. 

(3) Deafness  means a he aring impairm ent that is so seve re that the child is im paired in p rocessing lingu istic

information through hearing, with or without amplification, that adversely affects a child's educational

performa nce. 

(4) Emotional disturbance is defined as fo llows: 

(i) The term means a condition exhibiting one or more of the following characteristics over a long period of

time and to a  marked d egree that ad versely affects a ch ild's educationa l performa nce: (A) An  inability to

learn that cannot be explained by intellectual, sensory, or health factors. (B) An inability to build or

maintain satisfactory interpersonal relationships with peers and teachers. (C) Inappropriate types of

behavior or feelings under normal circumstances. (D) A general pervasive mood of unhappiness or

depression. (E) A tendency to develop physical symptoms or fears associated with personal or school

problem s. 

(ii) The term includes schizophrenia. The term does not apply to children who are socially maladjusted,

unless it is determ ined that they ha ve an emo tional disturba nce.  

(5) Hearing impairment means an im pairment in h earing, whethe r perman ent or fluctuating , that adversely

affects a child's edu cational pe rformance  but that is not includ ed under  the definition o f deafness in this

section. 

(6) Mental retardation means significantly subaverage general intellectual functioning, existing

concurrently with deficits in adaptive behavior and manifested during the developmental period, that

adversely affec ts a child's educa tional perfor mance. 

(7) Multiple disabilities means concomitant impairments (such as mental retardation-blindness, mental

retardation-orthopedic impairment, etc.), the combination of which causes such severe educational needs

that they cannot be accommodated in special education programs solely for one of the impairments. The

term doe s not include d eaf-blindness . 

(8) Orthopedic impairment mea ns a s eve re o rtho ped ic im pai rme nt th at ad ver sely  affe cts a  chil d's

education al perform ance. Th e term includ es impairm ents caused  by congen ital anomaly (e .g., clubfoot,

absence of some member, etc.), impairments caused by disease (e.g., poliomyelitis, bone tuberculosis, etc.),

and impairments from  other causes (e.g., cerebral palsy, amp utations, and fractures or burns that cause

contracture s). 

(9) Other health impairment means having limited strength, vitality or alertness, including a heightened

alertness to environmental stimuli, that results in limited alertness with respect to the educational

environment, that-- (i) Is due to chronic or acute health problems such as asthma, attention deficit disorder

or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning,
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leukemia, nephritis, rheumatic fever, and sickle cell anemia; and (ii) Adversely affects a child's educational

performa nce. 

(10) Specific learning disability is defined as fo llows: 

(i) Genera l. The term m eans a diso rder in one  or more o f the basic psyc hological p rocesses inv olved in

understand ing or in using lan guage, spo ken or written, th at may manife st itself in an imperfec t ability to

listen, think, speak, read, write, spell, or to do mathematical calculations, including conditions such as

perceptu al disabilities, bra in injury, minima l brain dysfunc tion, dyslexia, an d develo pmental ap hasia. 

(ii) Disorders not included. The term does not include learning problems that are primarily the result of

visual, hearing, o r motor d isabilities, of menta l retardation, o f emotional d isturbance, o r of environm ental,

cultural, or eco nomic disa dvantage. 

(11) Speech or language impairment means a communication disorder, such as stuttering, impaired

articulation, a language impairment, or a voice impairment, that adversely affects a child's educational

performa nce. 

(12) Traumatic brain injury means an acquired injury to the brain caused by an external physical force,

resulting in total or partial functional disability or psychosocial impairme nt, or both, that adversely affects a

child's educatio nal perform ance. Th e term app lies to open o r closed he ad injuries re sulting in impairm ents

in one or more areas, such as cognition; language; memory; attention; reasoning; abstract thinking;

judgment; problem-solving; sensory, perceptual, and motor abilities; psychosocial behavior; physical

functions; information processing; and speech. The term does not apply to brain injuries that are congenital

or degen erative, or to b rain injuries ind uced by b irth trauma. 

(13) Visual impairment including blindness means an impairment in vision that, even with correction,

adversely affects a child's educational performa nce. The term include s both partial sight and blindness.

(Authority: 20 U.S.C. 1401(3)(A) and (B); 1401(26)) 

Sec. 300.541 Criteria for determining the existence of a specific learning disability . 

The fed eral regulation s specify the follow ing criteria for d etermining if there  is a learning disa bility.

(a) A team  m ay determine  that a child has a  specific learnin g disability if—  

(1) The child does not achieve commensurate with his or her age and ability levels in one or more of the

areas listed in paragraph (a)(2) of this section, if provided with learning experiences appropriate for the

child's age and ability levels; and 

(2) The team finds that a child has a severe discrepancy between achievement and intellectual ability in one

or more o f the following are as: 

(i) Oral exp ression. 

(ii) Listening com prehensio n. 

(iii) Written ex pression. 

(iv) Basic re ading skill. 

(v) Read ing comp rehension. 

(vi) Mathe matics calcula tion. 

(vii) Mathe matics reaso ning. 

(b) The team may not identify a child as having a specific learning disability if the severe discrepancy

between a bility and achie vement is prim arily the result of—  

(1) A visual, he aring, or mo tor impairm ent; 

(2) Me ntal retardatio n;  

(3) Emotional disturbance; or 

(4) Environmental, cultural or economic disadvantage. (Authority: Sec. 5(b), Pub. L. 94-142) 
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Please note that the federal criteria does not specify what the term “severe discrepancy”
means. Each state has enacted statutes that become more concrete in terms of the definition of a
sever discrepancy.  The following is the regulation applicable in the State of California. 

5 CCR 3030 - Eligibility Criteria
 ........

(4)     The decision as to whether or not a severe discrepancy exists shall be made by the individualized

education program team, including assessment personnel in accordance with Section 56341(d), which takes

into accou nt all relevant ma terial which is ava ilable on the p upil.  No single score  or produc t of scores,

test or procedure shall be used as the sole criterion for the decisions of the individualized education

program team as to the pu pil's eligibility for special education.  In determining the existence of a

severe discrepancy, the individualized education program team shall use the following procedures: 

        (A)     When  standardiz ed tests are co nsidered to  be valid for a  specific pup il, a severe  discrepa ncy is

demonstrated by:  first, converting into common standard scores, using a mean of 100 and standard

deviation of 15, the achievement test score and the ability test score to be compared; second,

compu ting the d ifference  betwe en these c ommon  standar d scores; a nd third, c ompar ing this

computed difference to the standard criterion which is the product of 1.5 multiplied by the standard

deviation of the distribution of computed differences of students taking these achievemen t and ability

tests.  A computed difference which equals or exceeds this standard criterion, adjusted by one standard

error of measurement, the adjustment not to exceed 4 common standard score points, indicates a severe

discrepancy when such  discrepancy is corrobo rated by other assessment da ta which may include other tests,

scales, instrume nts, observa tions and wo rk samples, a s approp riate. 

        (B)     Whe n standard ized tests are c onsidered  to be invalid fo r a specific pu pil, the discrep ancy shall

be measu red by altern ative means a s specified o n the assessme nt plan. 

        (C)     If the standardized tests do not reveal a severe discrepancy as defined in subparagraphs

(A) or (B) above, the individualized education program team may find that a severe discrepancy does

exist, provided that the team documents in a written report that the severe discrepancy between ability and

achievem ent exists as a resu lt of a disorde r in one or m ore basic p sychologica l processes .  The rep ort shall

include a state ment of the ar ea, the degre e, and the ba sis and metho d used in d etermining the  discrepan cy. 

The rep ort shall conta in information  considere d by the team  which shall includ e, but not be  limited to: 

        1.      Data obtain ed from stan dardized  assessment instr uments; 

        2.      Information p rovided  by the paren t; 

        3.      Information p rovided  by the pupil's pre sent teacher; 

        4.      Evidence of the pupil's performance in the regular and/or special education classroom obtained

from obse rvations, wor k samples, an d group te st scores; 

        5.      Consideration of the pupil's age, particularly for young children; and 

        6.      Any addition al relevant infor mation. 

        (5)     The discrepancy shall not be primarily the result of limited school experience or poor school

attendance . 

[Authority cited: Statutes of 1981, Chapter 1094, Section 25(a); and Section 56100(a), (g), (i), Education

Code]  [Reference: 20 U.S.C. 1401(a)(15) and 1412(5); 34 CFR 300.5(b)(7) and (9), 300.532(a) (2), (d)

and (e), 300.533, 300.540, 300.54 1-43; and Sections 56026, 56320, 56 333, and 56337, Ed ucation Code] 

          Should you be involved in the assessment of a child with a suspected learning disability, it
would be the preferred approach to see if the child meets state criteria for a severe discrepancy.
However, should the child fail to meet this criteria, the case becomes more difficult, but not
impossible.  Please note that the state regulation does not prohibit the team from finding the child
to be eligible even if the standardized tests do not reveal a severe discrepacy.  
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Is the child eligible for section 504 services

Reg. Sec. 104.33 Free appropriate public education.

(a) General. A recipient that operates a public elementary or secondary education program shall provide a free

appropriate public education to each qualified handicapped person who is in the recipient's jurisdiction, regardless

of the nature o r severity of the p erson's handic ap. 

(b) App ropriate ed ucation. 

(1) For the purpose of this subpart, the provision of an appropriate education is the provision of regular or

special edu cation and  related aids a nd services th at 

(i) are designed to meet individual educational needs of handicapped persons as adequately as the

needs of nonhandicapped persons are met and 

(ii) are based upon adherence to procedures that satisfy the requirements of Regs. Secs. 104.34,

104.35, and 104.36.

(2) Implementation of an individualized education program developed in accordance with the Education of

the Handicapped Act is one means of meeting the standard established in paragraph (b)(1)(i) of this section.

(3) A recipient may place a handicapped person in or refer such person to a program other than the one that

it operates as its means of carrying out the requirements of this subpart. If so, the recipient remains

responsible for ensuring that the requirements of this subpart are met with respect to any handicapped

person so placed or referred.

(c) Free ed ucation. 

(1) General. For the purpose of this section, the provision of a free education is the provision of educational

and related services without cost to the handicapped person or to his or her parents or guardian, except for

those fees that are imposed on non-handicapped persons or their parents or guardian. It may consist either

of the provision of free services or, if a recipient places a handicapped person in or refers such person to a

program not operated by the recipient as its means of carrying out the requirements of this subpart, of

payment fo r the costs of the p rogram. F unds availab le from any p ublic or priv ate agency m ay be used  to

meet the requirements of this subpart. Nothing in this section shall be construed to relieve an insurer or

similar third party from an otherwise valid obligation to provide or pay for services provided to a

handicap ped per son. 

(2) Transportation. If a recipient places a handicapped person in or refers such person to a program not

operated  by the recipie nt as its means o f carrying out the  requireme nts of this subpa rt, the recipient sh all

ensure that adequate transportation to and from the program is provided at no greater cost than would be

incurred by the person or his or her parents or guardian if the person were placed in the program operated

by the recipie nt. 

(3) Residential placement. If placement in a public or private residential program is necessary to provide a

free appropriate public education to a handicapped person because of his or her handicap, the program,

including non-medical care and room and board, shall be provided at no cost to the person or his or her

parents or g uardian. 

Reg. Sec. 104 .3 Definitions.
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As used in this p art, the term: 

(j) "Handicapped person." 

(1) "Handicapped persons" means any person who (i) has a physical or mental impairment which

substantially limits on e or more  major life activ ities, (ii) has a recor d of such an  impairmen t, or (iii) is

regarded  as having such  an impairm ent. 

(2) As used  in paragrap h (j)(1) of this se ction, the phra se: 

(i) "Physica l or mental imp airment" m eans (A) an y physiologica l disorder o r condition , cosmetic

disfigurement, or anatomical loss affecting one o r more of the following bod y systems:

neurological; musculoskeletal; special sense  organs; respiratory, including speech o rgans;

cardiovascular; reproductive, digestive, genito-urinary; hemic and lymphatic; skin; and endocrine;

or (B) any mental or psychological disorder, such as mental retardation, organic brain syndrome,

emotiona l or mental illness, a nd specific lea rning disabilities. 

(ii) "Major life activities" means functions such a s caring for one's self, performing manual tasks,

walking, seeing , hearing, spea king, breathin g, learning, and  working. 

(iii) "Has a record of such an impairment" means has a history of, or has been misclassified as

having, a me ntal or physica l impairmen t that substantially limits o ne or mo re major life a ctivities. 

(iv) "Is regarded as having an impairment" means (A) has a physical or mental impairment that

does not substantially limit major life activities but that is treated by a recipient as constituting

such a limitation ; (B) has a p hysical or me ntal impairm ent that substan tially limits major life

activities only as a result of the attitudes of others toward such impairment; or (C) has none of the

impairments defined in paragraph (j)(2)(i) of this section but is treated by a recipient as having

such an imp airment.

What is the measure of a Free and Appropriate Public Education?


